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By the Committee on Judiciary; and Senator Brandes

590-03683-16 20161298cl
A bill to be entitled

An act relating to bad faith assertions of patent
infringement; amending s. 501.991, F.S.; providing for
construction; amending s. 501.992, F.S; revising
definitions; amending s. 501.993, F.S.; prohibiting a
person from sending a demand letter to a target which
makes a bad faith assertion of patent infringement;
specifying what constitutes such a demand letter;
repealing s. 501.994, F.S., relating to the
requirement that a plaintiff post a specified bond in
certain circumstances; amending s. 501.995, F.S.;
revising provisions authorizing the bringing of
actions and specified remedies under the Patent Troll

Prevention Act; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 501.991, Florida Statutes, is amended to

read:

501.991 Legislative intent; construction.—

(1) The Legislature recognizes that it is preempted from
passing any law that conflicts with federal patent law. However,
the Legislature recognizes that the state is dedicated to
building an entrepreneurial and business-friendly economy where
businesses and consumers alike are protected from abuse and
fraud. This includes protection from abusive and bad faith
demands and litigation.

(2) Patents encourage research, development, and
innovation. Patent holders have a legitimate right to enforce
their patents. The Legislature does not wish to interfere with
good faith patent litigation or the good faith enforcement of

patents. However, the Legislature recognizes a growing issue:
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the frivolous filing of bad faith patent claims that have led to
technical, complex, and especially expensive litigation.

(3) The expense of patent litigation, which may cost
millions of dollars, can be a significant burden on companies
and small businesses. Not only do bad faith patent infringement
claims impose undue burdens on individual businesses, they
undermine the state’s effort to attract and nurture
technological innovations. Funds spent to help avoid the threat
of bad faith litigation are no longer available for serving
communities through investing in producing new products, helping
businesses expand, or hiring new workers. The Legislature wishes
to help businesses avoid these costs by encouraging good faith
assertions of patent infringement and the expeditious and
efficient resolution of patent claims.

(4) This part may not be construed to:

(a) Limit the rights and remedies available to the state or

a person under any other law;

(b) Alter or restrict the Attorney General’s authority

under any other law regarding claims of patent infringement; or

(c) Prohibit a person who owns, or has a right to license

or enforce, a patent from:

1. Notifying other parties of such person’s ownership of,

or rights under, the patent;

2. Offering the patent to other parties for license or

sale;

3. Notifying other parties of such parties’ infringement of

the patent as provided by 35 U.S.C. s. 287; or

4. Seeking compensation for past or present infringement

of, or license to, the patent.
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Section 2. Subsections (1) and (3) of section 501.992,
Florida Statutes, are amended to read:
501.992 Definitions.—As used in this part, the term:

(1) “Demand letter” means a tetter,—e-mail;—or other

written communication, including e-mail, asserting or claiming

that a person has engaged in patent infringement.

(3) “Target” means a person residing in, incorporated in,
or organized under the laws of this state who purchases, rents,
leases, or otherwise obtains a product or service in the
commercial market which is not for resale in the commercial

market apd—who-
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Section 3. Section 501.993, Florida Statutes, is amended to
read:
501.993 Bad faith assertions of patent infringement.—A

person may not send a demand letter to a target which makes make

a bad faith assertion of patent infringement. A demand letter

makes a bad faith assertion of patent infringement if it:

(1) Includes a claim that the target, or a person

affiliated with the target, has infringed a patent and that the

target is legally liable for such infringement; and A—eceurt—wmay
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(a) The demand letter falsely asserts that the sender has
filed a lawsuit 1n connection with the claim eentazned—+the

(b) The demand letter asserts a

claim that is objectively

baseless due to any of the following:

1. The sender,

or a person whom the sender represents,

lacks a current right to license the

patent to, or enforce the

patent against,
2.

the target.

The patent is invalid or une

nforceable pursuant to a

final judgment or an administrative

order.

3. The infringing activity alle

ged in the demand letter

occurred after the expiration of the

patent Thedemand—Jtetter

The demand letter is likely to materially mislead a

reasonable person because it does no

t contain sufficient

information to inform the target of

all of the following:

1. The identity of the person a

sserting the claim,

including the name and address of su

ch person.

2. The patent alleged to have b

een infringed, including the
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(2) Actual damages;
(3) Costs and fees, including reasonable attorney fees; and
(4) Punitive damages in an amount not to exceed $75,000.
However, such punitive damages may only be awarded if the court
determines that the person asserting the patent infringement

claim has

repeatedly violated this chapter Punitive damages—in
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Section 6. This act shall take effect upon becoming a law.
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