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A bill to be entitled
An act relating to estates; creating s. 731.1055,
F.S.; providing that the validity and the effect of a
specified disposition of real property be determined
by Florida law; amending ss. 731.106 and 736.0105,
F.S.; conforming provisions to changes made by the
act, amending s. 736.0412, F.S.; providing
applicability for nonjudicial modification of
irrevocable trust; amending s. 736.0802, F.S.;
defining the term “pleading”; authorizing a trustee to
pay attorney fees and costs from the assets of the
trust without specified approval or court
authorization in certain circumstances; requiring the
trustee to serve a written notice of intent upon each
qualified beneficiary of the trust before the payment
is made; requiring the notice of intent to contain
specified information and to be served in a specified
manner; providing that specified qualified
beneficiaries may be entitled to an order compelling
the refund of a specified payment to the trust;
requiring the court to award specified attorney fees
and costs 1n certain circumstances; authorizing the
court to prohibit a trustee from using trust assets to
make a specified payment; authorizing the court to
enter an order compelling the return of specified
attorney fees and costs to the trust with interest at
the statutory rate; requiring the court to deny a
specified motion unless the court finds a reasonable

basis to conclude that there has been a breach of the
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trust; authorizing a court to deny the motion if it
finds good cause to do so; authorizing the movant to
show that a reasonable basis exists, and a trustee to
rebut the showing, through specified means;
authorizing the court to impose such remedies or
sanctions as it deems appropriate; providing that a
trustee is authorized to use trust assets in a
specified manner if a claim or defense of breach of
trust is withdrawn, dismissed, or judicially resolved
in a trial court without a determination that the
trustee has committed a breach of trust; providing
that specified proceedings, remedies, and rights are
not limited; amending ss. 736.0816 and 736.1007, F.S.;
conforming provisions to changes made by the act;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 731.1055, Florida Statutes, 1s created

to read:

731.1055 Disposition of real property.-The validity and

effect of a disposition, whether intestate or testate, of real

property in this state shall be determined by Florida law.

Section 2. Subsection (2) of section 731.106, Florida
Statutes, 1is amended to read:

731.106 Assets of nondomiciliaries.—

(2) When a nonresident decedent, whether or not a citizen

of the United States, provides by will that the testamentary

disposition of tangible or intangible personal property having a
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situs within this state;—er—eof—real propertyinthis sta

ar

=¥
shall be construed and regulated by the laws of this state, the
validity and effect of the dispositions shall be determined by
Florida law. The court may, and in the case of a decedent who
was at the time of death a resident of a foreign country the
court shall, direct the personal representative appointed in
this state to make distribution directly to those designated by
the decedent’s will as beneficiaries of the tangible or
intangible property or to the persons entitled to receive the
decedent’s personal estate under the laws of the decedent’s
domicile.

Section 3. Paragraph (k) of subsection (2) of section
736.0105, Florida Statutes, is amended to read:

736.0105 Default and mandatory rules.—

(2) The terms of a trust prevail over any provision of this
code except:

(k) The ability to modify a trust under s. 736.0412, except
as provided in s. 736.0412(4) (b) or (c).

Section 4. Section 736.0412, Florida Statutes, 1s amended
to read:

736.0412 Nonjudicial modification of irrevocable trust.—

(1) After the settlor’s death, a trust may be modified at
any time as provided in s. 736.04113(2) upon the unanimous
agreement of the trustee and all qualified beneficiaries.

(2) Modification of a trust as authorized in this section
is not prohibited by a spendthrift clause or by a provision in
the trust instrument that prohibits amendment or revocation of
the trust.

(3) An agreement to modify a trust under this section is
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88| binding on a beneficiary whose interest is represented by

89 another person under part III of this code.

90 (4) This section does shal+ not apply to any trust:
91 (a) Aay—Et¥rwst Created prior to January 1, 2001.
92 (b) Any—t¥rust Created after December 31, 2000, and before

93 July 1, 2016, if, under the terms of the trust, all beneficial

94 interests in the trust must vest or terminate within the period
95| prescribed by the rule against perpetuities in s. 689.225(2),
96 notwithstanding s. 689.225(2) (f), unless the terms of the trust
97| expressly authorize nonjudicial modification.

98 (c) Created on or after July 1, 2016, during the first 90

99 years after it is created, unless the terms of the trust

100| expressly authorize nonjudicial modification.

101 (d) Any—trwst For which a charitable deduction is allowed

102 or allowable under the Internal Revenue Code until the

103 termination of all charitable interests in the trust.

104 (5) For purposes of subsection (4), a revocable trust shall
105| Dbe treated as created when the right of revocation terminates.
106 (6) The provisions of this section are in addition to, and
107 not in derogation of, rights under the common law to modify,

108 amend, terminate, or revoke trusts.

109 Section 5. Subsection (10) of section 736.0802, Florida

110 Statutes, is amended to read:

111 736.0802 Duty of loyalty.—

112 (10) Unless otherwise provided in this subsection, payment

113| of costs or attorney attermey’s fees incurred in any proceeding

ar

114 Fom 1 oot o £
1 1T T L& AT I ) u e ) A

he—trust may be made by a £he trustee from

115| assets of the trust without the approval of any person and

116 without court authorization, uwrtess—the ecourtorders—eotherwise
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as provided in ss. 736.0816(20) and 736.1007 (1) paragraph—{tb).

(a) As used in this subsection, the term “pleading” means a

pleading as defined in Rule 1.110 of the Florida Rules of Civil

Procedure.

(b) If a trustee incurs attorney fees or costs in

connection with a claim or defense of breach of trust which is

made in a filed pleading, the trustee may pay such attorney fees

or costs from trust assets without the approval of any person

and without any court authorization. However, the trustee must

serve a written notice of intent upon each qualified beneficiary

of the trust whose share of the trust may be affected by the

payment before such payment is made. The notice of intent does

not need to be served upon a qualified beneficiary whose

identity or location is unknown to, and not reasonably

ascertainable by, the trustee.

(c) The notice of intent must identify the judicial

proceeding in which the claim or defense of breach of trust has

been made in a filed pleading and must inform the person served

of his or her right under paragraph (e) to apply to the court

for an order prohibiting the trustee from using trust assets to

pay attorney fees or costs as provided in paragraph (b) or

compelling the return of such attorney fees and costs to the

trust. The notice of intent must be served by any commercial

delivery service or form of mail requiring a signed receipt; the

manner provided in the Florida Rules of Civil Procedure for

service of process; or, as to any party over whom the court has

already acquired jurisdiction in that judicial proceeding, in

the manner provided for service of pleadings and other documents

by the Florida Rules of Civil Procedure.
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If a trustee has used trust assets to pay attorney fees

or costs described in paragraph

(b) before service of a notice

of intent,

any qualified beneficiary who is not barred under s.

736.1008 and whose share of the

trust may have been affected by

such payment is entitled,

upon the filing of a motion to compel

the return of such payment to the trust,

to an order compelling

the return of such payment,

with interest at the statutory rate.

The court shall award attorney fees and costs incurred in

connection with the motion to compel as provided in s.

736.1004.

(e) Upon the motion of any

qualified beneficiary who is not

barred under s.

736.1008 and whose share of the trust may be

affected by the use of trust assets to pay attorney fees or

costs as provided in paragraph

(b) ,

the court may prohibit the

trustee from using trust assets

to make such payment and, if

such payment has been made from

trust assets after service of a

notice of intent, the court may

enter an order compelling the

return of the attorney fees and

costs to the trust, with

interest at the statutory rate.

In connection with any hearing

on a motion brought under this paragraph:

1. The court shall deny the motion unless it finds a

reasonable basis to conclude that there has been a breach of

trust. If the court finds there

is a reasonable basis to

conclude there has been a breach of trust,

the court may still

deny the motion if it finds good cause to do so.

2. The movant may show that such reasonable basis exists,

and the trustee may rebut any such showing by presenting

affidavits,

answers to interrogatories,

admissions, depositions,

and any evidence otherwise admissible under the Florida Evidence

Code.
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(f) If a trustee fails to comply with an order of the court

prohibiting the use of trust assets to pay attorney fees or

costs described in paragraph (b) or fails to comply with an

order compelling that such payment be refunded to the trust, the

court may impose such remedies or sanctions as the court deems

appropriate, including, without limitation, striking the

defenses or pleadings filed by the trustee.

(g) Notwithstanding the entry of an order prohibiting the

use of trust assets to pay attorney fees and costs as provided

in paragraph (b), or compelling the return of such attorney fees

or costs, if a claim or defense of breach of trust is withdrawn,

dismissed, or judicially resolved in the trial court without a

determination that the trustee has committed a breach of trust,

the trustee is authorized to use trust assets to pay attorney

fees and costs as provided in paragraph (b) and may do so

without service of a notice of intent or order of the court. The

attorney fees and costs may include fees and costs that were

refunded to the trust pursuant to an order of the court.

(h) This subsection does not limit proceedings under s.

736.0206 or remedies for breach of trust under s. 736.1001, or

the right of any interested person to challenge or object to the

payment of compensation or costs from the trust.
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Section 6. Subsection (20) of section 736.0816, Florida

o O
ar
i

+
1=

1o
|y

Statutes, 1s amended to read:

736.0816 Specific powers of trustee.—Except as limited or
restricted by this code, a trustee may:

(20) Employ persons, including, but not limited to,
attorneys, accountants, investment advisers, or agents, even if
they are the trustee, an affiliate of the trustee, or otherwise
associated with the trustee, to advise or assist the trustee in
the exercise of any of the trustee’s powers and pay reasonable
compensation and costs incurred in connection with such

employment from the assets of the trust, subject to s.

736.0802 (10) with respect to attorney fees and costs, and act

without independent investigation on the recommendations of such
persons.

Section 7. Subsection (1) of section 736.1007, Florida
Statutes, is amended to read:

736.1007 Trustee’s attorney’s fees.—

(1) If the trustee of a revocable trust retains an attorney
to render legal services in connection with the initial
administration of the trust, the attorney is entitled to
reasonable compensation for those legal services, payable from

the assets of the trust, subject to s. 736.0802(10), without

court order. The trustee and the attorney may agree to
compensation that is determined in a manner or amount other than
the manner or amount provided in this section. The agreement is
not binding on a person who bears the impact of the compensation
unless that person is a party to or otherwise consents to be

bound by the agreement. The agreement may provide that the
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291 trustee is not individually liable for the attorney attermey’s
292 fees and costs.

293 Section 8. This act shall take effect July 1, 2016.
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