Florida Senate - 2016 CS for CS for SB 854

By the Committees on Regulated Industries; and Banking and
Insurance; and Senator Hukill

580-02367-16 2016854c?2
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A bill to be entitled
An act relating to funeral, cemetery, and consumer
services; amending s. 497.005, F.S.; defining terms;
amending s. 497.141, F.S.; revising required
information for licensure to include e-mail addresses;
requiring the Department of Financial Services to
include e-mail notification as a means to administer
the licensing process; amending s. 497.146, F.S.;
revising required information for current licensees to
include an address for e-mail notification; providing
for rulemaking relating to electronic reporting;
amending s. 497.152, F.S.; conforming provisions to
changes made by the act; requiring, rather than
authorizing, the Board of Funeral, Cemetery, and
Consumer Services to provide certain criteria;
prohibiting the board from requiring a fine when
certain deficiencies are fully corrected within a
specified period; amending s. 497.161, F.S.; revising
requirements for rules of the licensing authority;
amending s. 497.266, F.S.; revising the prohibition
against withdrawal or transfer of assets within the
care and maintenance trust fund to include an
exception; amending s. 497.267, F.S.; revising
provisions relating to the disposition of withdrawals
from the care and maintenance trust fund; creating s.
497.2675, F.S.; requiring the board to adopt certain
rules; requiring a licensed cemetery company to
request a method for withdrawal from the cemetery
company’s care and maintenance trust fund; providing
requirements for such methods; requiring that taxes on

capital gains be paid from the trust principal;
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amending s. 497.268, F.S.; conforming provisions to
changes made by the act; deleting a required deposit
in a cemetery company’s care and maintenance trust
fund for mausoleums or columbaria; deleting the
requirement that taxes on capital gain be paid from
the trust corpus; amending s. 497.269, F.S.; requiring
a trustee to annually furnish financial reports that
record the fair market value of the care and
maintenance trust fund; amending ss. 497.273 and
497.274, F.S.; conforming provisions to changes made
by the act; amending ss. 497.283 and 497.286, F.S.;
conforming provisions to changes made by the act;
amending s. 497.371, F.S.; providing that an applicant
for the embalmer apprentice program may not be
licensed without a determination of character by the
licensing authority; amending ss. 497.372 and 497.381,
F.S.; conforming provisions to changes made by the
act; amending s. 497.452, F.S.; deleting an exception
that prohibits a person from receiving specified funds
without holding a valid preneed license; amending ss.
497.454 and 497.456, F.S.; conforming provisions to
changes made by the act; amending s. 497.458, F.S.;
revising requirements relating to the disposition of
proceeds on a preneed contract; authorizing the board
to specify criteria for the classification of items
sold in a preneed contract; requiring the trustee to
furnish the department with an annual report regarding
preneed licensee trust accounts beginning on a

specified date; providing requirements for the annual
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report; revising which investments a trustee of a
trust has the power to invest in; deleting provisions
relating to the preneed licensee; amending s. 497.459,
F.S.; prohibiting certain preneed contracts from being
canceled during the life or after the death of the
contract purchaser or beneficiary; requiring
unexpended moneys on an irrevocable contract to be
deposited into the Medical Care Trust Fund under
certain circumstances; amending s. 497.460, F.S.;
conforming provisions to changes made by the act;
repealing s. 497.461, F.S., relating to the
authorization for a preneed licensee to elect surety
bonding as an alternative to depositing funds into a
trust; amending s. 497.462, F.S.; deleting obsolete
references to surety bonds; amending s. 497.464, F.S.;
conforming provisions to changes made by the act;
amending s. 497.465, F.S.; requiring an inactive
preneed licensee to deposit a specified amount of
funds received on certain preneed contracts into the
trust upon a specified time; amending ss. 497.601 and
497.607, F.S.; specifying that cremated remains are
not property; requiring a division of cremated remains
to be consented to by certain persons; providing that
a dispute shall be resolved by a court of competent
jurisdiction; conforming provisions to changes made by

the act; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Present subsections (5) through (8), (9) through
(31), (32) through (38), (39) through (46), (47) through (61),
(62) through (70), and (71) of section 497.005, Florida
Statutes, are redesignated as subsections (6) through (9), (11)
through (33), (35) through (41), (43) through (50), (52) through
(66), (68) through (76), and (78), respectively, and new
subsections (5), (10), (34), (42), (51), (67), and (77) are
added to that section, to read:
497.005 Definitions.—As used in this chapter, the term:

(5) “Beneficiary” means a natural person expressly

identified in a preneed contract as the person for whom funeral

merchandise or services are intended.

(10) “Capital gain” or “capital loss” means a change in the

value of a capital asset, such as investment or real estate,

which gives the asset a different worth than the purchase price.

The gain or loss is not realized until the asset is sold.

(34) “Fair market value” means the fair market value of

assets held by a trust as of a specific date, assuming all

assets of the trust are sold on that specific date.

(42) “Income” means earnings on trust assets, including

interest, dividends, and other income earned on the principal.

(51) “Net income” means, in relation to a trust, ordinary

income minus any income distributions for items such as trust

expenses. For purposes of this subsection, “ordinary income”

means, in relation to a trust, any earnings on trust assets,

including interest and dividends received on property derived

from the use of the trust principal, but does not include

capital gains or capital losses.

(67) “Purchaser” means a person who executes a preneed or
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119 an at—-need contract with a licensee for merchandise or services.

120 (77) “Total return withdrawal percentage” means a

121| percentage, not to exceed 5 percent, of the fair market value of

122 a trust.

123 Section 2. Subsections (2) and (11) of section 497.141,
124 Florida Statutes, are amended to read:

125 497.141 Licensing; general application procedures.—

126 (2) Any person desiring to be licensed shall apply to the
127 licensing authority in writing using such forms and procedures
128 as may be prescribed by rule. The application for licensure
129| shall include the applicant’s social security number if the
130 applicant is a natural person; otherwise, the applicant’s

131 federal tax identification number shall be included.

132| DNotwithstanding any other provision of law, the department is
133| the sole authority for determining the forms and form contents
134 to be submitted for initial licensure and licensure renewal
135 application. Such forms and the information and materials

136 required by such forms may include, as appropriate,

137 demographics, education, work history, personal background,
138 criminal history, finances, business information, signature
139| notarization, performance periods, reciprocity, local government
140 approvals, supporting documentation, periodic reporting

141 requirements, fingerprint requirements, continuing education
142 requirements, business plans, character references, e-mail

143 addresses, and ongoing education monitoring. Such forms and the
144 information and materials required by such forms may also

145 include, to the extent such information or materials are not

146 already in the possession of the department or the board,

147 records or information as to complaints, inspections,
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investigations, discipline, and bonding. The application shall
be supplemented as needed to reflect any material change in any
circumstance or condition stated in the application that takes
place between the initial filing of the application and the
final grant or denial of the license and that might affect the
decision of the department or the board. After an application by
a natural person for licensure under this chapter is approved,
the licensing authority may require the successful applicant to
provide a photograph of himself or herself for permanent
lamination onto the license card to be issued to the applicant,
pursuant to rules and fees adopted by the licensing authority.
(11) The department shall implement a system for
administration of the overall licensing process, including e-

mail notification for the processing and tracking of

applications for licensure, the issuance of licenses approved by
the board, the tracking of licenses issued, the administration
of the license renewal process, and the collection and
processing of fees related to those activities. The system may
use staff and facilities of the department or the department may
enter into a contract for all or any part of such system, upon
such terms and conditions as the department deems advisable, and
such contract may be with another government agency or a private
business.

Section 3. Section 497.146, Florida Statutes, is amended to
read:

497.146 Licensing; address of record; changes; licensee
responsibility.—Each licensee under this chapter is responsible
for notifying the department in writing of the licensee’s

current e-mail address, business and residence mailing address,
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and the street address of the licensee’s primary place of

practice and shall notify the department dm—writing within 30
days after any change in such information, in accordance with
procedures and forms prescribed by rule. Notwithstanding any

other provision of law, electronic notification serviee—b¥y

regutar—mait to a licensee’s last known e-mail address of record

or preferred street address of record with the department

constitutes adequate and sufficient notice to the licensee for
any official communication to the licensee by the board or the
department, except when other service is expressly required by

this chapter. The department may adopt rules, forms, and

procedures, including a procedure for electronic reporting of

the data provided pursuant to this section. Rules—may be—adepted

PAEE

roao £y 0~
cCoorrCo O ———=—xC<

ar

ENN haime £ A na o+ vz A +h
o TG — T OTHt T ot o—T0 T

0]
0]
QD
5y
()]

1
P S

o
f—ywj A\

i

)]
Tt
B

g sz
O

Tt

AN + 2
TT 1O jerp mp W

P
(0]

T =

H

R S
[ S ) J_\.a\iu_LJ_\./ T e

L%

Section 4. Paragraphs (b) and (e) of subsection (8),

paragraph (d) of subsection (12), paragraphs (b) and (c) of

subsection (14), and paragraph (b) of subsection (15) of section

497.152, Florida Statutes, are amended to read:
497.152 Disciplinary grounds.—This section sets forth

conduct that is prohibited and that shall constitute grounds for

denial of any application, imposition of discipline, or other
enforcement action against the licensee or other person
committing such conduct. For purposes of this section, the
requirements of this chapter include the requirements of rules
adopted under authority of this chapter. No subsection heading
in this section shall be interpreted as limiting the

applicability of any paragraph within the subsection.

(8) TRANSPORT, CUSTODY, TREATMENT, OR DISINTERMENT OF HUMAN
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REMAINS.—

(b) Refusing to surrender promptly the custody of a dead
human body upon the express order of the persern legally

authorized person to such person’s 4ts custody; however, this

provision shall be subject to any state or local laws or rules
governing custody or transportation of dead human bodies.

(e) Failing to obtain written authorization from a legally

authorized person before the—familyor next—ofkinof—+the

deeceased—prieor—+te entombment, interment, disinterment,
disentombment, or disinurnment of the remains of any human
being.

(12) DISCLOSURE REQUIREMENTS.—

(d) Failure by a funeral director to make full disclosure
in the case of a funeral or direct disposition with regard to
the use of funeral merchandise that is not to be disposed of
with the body or failure to obtain written permission from a

legally authorized person £he—puwrehaser regarding disposition of

such merchandise.

(14) OBLIGATIONS REGARDING COMPLAINTS AND CLAIMS BY
CUSTOMERS .—

(b) Committing or performing with such frequency as to
indicate a general business practice any of the following:

1. Failing to acknowledge and act promptly upon
communications from a licensee’s customers and their
representatives with respect to claims or complaints relating to
the licensee’s activities regulated by this chapter.

2. Denying claims or rejecting complaints received by a
licensee from a customer or customer’s representative, relating

to the licensee’s activities regulated by this chapter, without
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235 first conducting reasonable investigation based upon available
236 information.
237 3. Attempting to settle a claim or complaint on the basis
238| of a material document that was altered without notice to, or

239| without the knowledge or consent of, the contract purchaser or a

240 legally authorized person ker—er—his—representativeor—tegalt
241 | eguardiar.

242 4. Failing within a reasonable time to affirm or deny

243| coverage of specified services or merchandise under a contract

2441 entered into by a licensee upon written request of the contract

245| purchaser or a legally authorized person her—er—his

246| representativeeor tegal—guardian.

247 5. Failing to promptly provide, in relation to a contract

248 for funeral or burial merchandise or services entered into by
249 the licensee or under the licensee’s license, a reasonable

250 explanation to the contract purchaser or a legally authorized

251| person ker—erhisrepresentative or tegal—guardian of the
252 licensee’s basis for denying or rejecting all or any part of a
253 claim or complaint submitted.

254 (c) Making a material misrepresentation to a contract

255| purchaser or a legally authorized person ker—er—his

256| representative—eortegal—guardian for the purpose and with the

257 intent of effecting settlement of a claim or complaint or loss

258 under a prepaid contract on less favorable terms than those
259| provided in, and contemplated by, the prepaid contract.

260
261 For purposes of this subsection, the response of a customer
262 recorded by the customer on a customer satisfaction

263 questionnaire or survey form sent to the customer by the
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licensee, and returned by the customer to the licensee, shall
not be deemed to be a complaint.

(15) MISCELLANEOUS FINANCIAL MATTERS.-—

(b) Failing to timely remit as required by this chapter the
required amounts to any trust fund required by this chapter. The
board shall may by rule provide criteria for identifying minor,
nonwillful trust remittance deficiencies; and remittance
deficiencies falling within such criteria, if fully corrected
within 30 days after notice to the licensee by the department,

do shatd not constitute grounds for disciplinary action or a

fine.

Section 5. Paragraph (g) is added to subsection (1) of
section 497.16l1l, Florida Statutes, to read:

497.161 Other rulemaking provisions.—

(1) In addition to such other rules as are authorized or
required under this chapter, the following additional rules, not
inconsistent with this chapter, shall be authorized by the
licensing authority.

(g) Rules, not inconsistent with part IV of this chapter

and the Florida Insurance Code, establishing conditions of use

for insurance as a funding mechanism for preneed contracts.

Section 6. Subsections (3) and (4) of section 497.266,
Florida Statutes, are amended to read:

497.266 Care and maintenance trust fund; remedy of
department for noncompliance.—

(3) A Ne person may not withdraw or transfer any portion of

assets within the—eerpus—of the care and maintenance trust fund,

except as authorized by s. 497.2675, without first obtaining

written consent from the licensing authority.

Page 10 of 31

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2016 CS for CS for SB 854

580-02367-16 2016854c2
293 (4) The trustee of the trust established pursuant to this
294 section may only invest in investments and loan trust funds, as
295| prescribed in s. 497.458. The trustee shall take title to the
296| property conveyed to the trust for the purposes of investing,
297| protecting, and conserving it for the cemetery company;

298 collecting income; and distributing withdrawals from the trust

299| +theprineipal—andinecome as prescribed in this chapter. The

300 cemetery company is prohibited from sharing in the discharge of
301 the trustee’s responsibilities under this subsection, except
302 that the cemetery company may request the trustee to invest in

303 tax-free investments.

304 Section 7. Section 497.267, Florida Statutes, is amended to
305 read:
306 497.267 Disposition of withdrawals from the ineeme—of care

307 and maintenance trust fund; notice to purchasers and

)

re—ef—+the care and

aoaonm
TCTOT

H

308 depositors.—Withdrawals from the aret—+

309| maintenance trust fund shall be used solely for the care and

310| maintenance of the cemetery, including maintenance of monuments,
311| which maintenance may shai+ not be deemed to include the

312 cleaning, refinishing, repairing, or replacement of monuments;
313 for reasonable costs of administering the care and maintenance;
314 and for reasonable costs of administering the trust fund. At the
315 time of making a sale or receiving an initial deposit, the

316 cemetery company shall deliver to the person to whom the sale is
317 made, or who makes a deposit, a written instrument which shall

318 specifically state the purposes for which withdrawals from the

319 ineome—of —+the trust fund shall be used.

320 Section 8. Section 497.2675, Florida Statutes, is created
321 to read:
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497.2675 Withdrawal methods from the care and maintenance

trust fund.—

(1) The board shall adopt rules, with the approval of the

department, to administer ss. 497.267 and 497.268, including,

but not limited to:

(a) Reporting requirements for a cemetery licensed under

this chapter, including the requirement that specific reports be

made on forms designed and approved by the board by rule.

(b) Rules to address a cemetery licensed under this chapter

whose pro rata share of the fair market value of the trust has

not grown over a 3-year average, including limiting withdrawals

from the care and maintenance trust fund, and any exceptions

approved by the board.

(2) Each cemetery company licensed under this chapter shall

elect one of two withdrawal methods, as specified in paragraphs

(a) and (b), for withdrawals from the cemetery company’s care

and maintenance trust fund. The board shall adopt rules, with

the approval of the department, to administer this subsection.

(a) Net income withdrawal method.—Net income may be

withdrawn from the trust, as earned, on a monthly basis.

(b) Total return withdrawal method.—The licensee shall

multiply the average fair market value of its pro rata share of

the trust by the total return withdrawal percentage and may

withdraw one-fourth of that amount at least quarterly beginning

the first quarter of the new trust year. The initial total

return withdrawal percentage elected by the licensee may not

increase the total return withdrawal percentage for that

quarter. For purposes of this paragraph, “average fair market

value” means, in relation to a trust, the average of the fair
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351| market value of each asset held by the trust at the beginning of

352 the current year and in each of the 2 previous years, or for the

353| entire term of the trust if there are less than 2 previous

354 years, and adjusted as follows:

355 1. If assets are added to the trust during the years used

356 to determine the average, the amount of each addition is added

357 to all years in which such addition is not included.

358 2. If assets are distributed from the trust during the

359| years used to determine the average, other than in satisfaction

360 of the unitrust amount, as defined in s. 738.1041, the amount of

361| each distribution is subtracted from all other years in which

362 such distribution is not included.

363 (3) Without regard to the withdrawal method selected, taxes

364 on capital gains, if any, must be paid from the trust principal.

365 Section 9. Paragraphs (a) and (b) of subsection (1) and

366 subsection (2) of section 497.268, Florida Statutes, are amended
367 to read:

368 497.268 Care and maintenance trust fund, percentage of

369| payments for burial rights to be deposited.—

370 (1) Each cemetery company shall set aside and deposit in
371 its care and maintenance trust fund the following percentages or
372 amounts for all sums received from sales of burial rights:

373 (a) For burial rights, 10 percent of all payments received;
374 however, for sales made after September 30, 1993, no deposit

375 shall be less than $25 per burial right g¥ave. For each burial

376 right which is provided without charge, the deposit to the fund
377 shall be $25.

378 b r—Formauseoteums—or—columbaria;——10percentof payments
379| reeeived-
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(2) Deposits to the care and maintenance trust fund shall
be made by the cemetery company not later than 30 days following
the close of the calendar month in which any payment was
received; however, when such payments are received in
installments, the percentage of the installment payment placed
in trust must be identical to the percentage which the payment
received bears to the total cost for the burial rights. Trust
income may be used to pay for all usual and customary services
for the operation of a trust account, including, but not limited
to: reasonable trustee and custodian fees, investment adviser
fees, allocation fees, and taxes. If the net income is not
sufficient to pay the fees and other expenses, the fees and
other expenses shall be paid by the cemetery company. €apitalt

a1 a4+ o a aho11 a1 A Lo
SoTrito—ctaXS o Stiarrr ot —pPaoxrO T Ottt

e—corpds—
Section 10. Section 497.269, Florida Statutes, is amended
to read:
497.269 Care and maintenance trust fund; financial
reports.—On or before April 1 of each year, the trustee shall

furnish adequate financial reports that record the fair market

value with respect to the care and maintenance trust fund

utilizing forms and procedures specified by rule. However, the
department may require the trustee to make such additional
financial reports as it deems necessary. In order to ensure that
the proper deposits to the trust fund have been made, the
department shall examine the status of the trust fund of the
company on a semiannual basis for the first 2 years of the trust
fund’s existence.

Section 11. Subsection (4) of section 497.273, Florida

Statutes, is amended to read:

Page 14 of 31

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2016 CS for CS for SB 854

580-02367-16 2016854c2
409 497.273 Cemetery companies; authorized functions.—
410 (4) This chapter does not prohibit the interment or

411| entombment of the inurned cremated animal remains of the

412 decedent’s pet or pets with the decedent’s human remains or
413 cremated human remains if:

414 (a) The human remains or cremated human remains are not
415| commingled with the inurned cremated animal remains; and

416 (b) The interment or entombment with the inurned cremated
417 animal remains is with the authorization of a thedeecedent—or

418| ether legally authorized person.

419 Section 12. Subsection (1) of section 497.274, Florida

420 Statutes, 1is amended to read:

421 497.274 Standards for grave spaces.—

422 (1) A standard adult grave space shall measure at least 42

423 inches in width and 96 inches in length, except for preinstalled
424| wvaults in designated areas. For interments, except cremated

425| remains, the covering soil shall measure no less than 12 inches

426| from the top of the outer burial container at time of interment,

427 unless such level of soil is not physically possible. In any

428 interment, a legally authorized person the—familyeornext—oftin

429| may waive the 12-inch coverage minimum.
430 Section 13. Paragraph (c) of subsection (2) of section

431 497.283, Florida Statutes, is amended to read:

432 497.283 Prohibition on sale of personal property or

433 services.—

434 (2)

435 (c) In lieu of delivery as required by paragraph (b), for

436 sales to cemetery companies and funeral establishments, and only

437 for such sales, the manufacturer of a permanent outer burial
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receptacle which meets standards adopted by rule may elect, at
its discretion, to comply with the delivery requirements of this
section by annually submitting for approval pursuant to
procedures and forms as specified by rule, in writing, evidence
of the manufacturer’s financial responsibility with the

licensing authority for its review and approval. The—standards

an A A~ A Ao at+ o] o 73 = £ £~ o] oo ~anaalhg ] 44y
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Section 14. Subsection (3) of section 497.286, Florida
Statutes, 1is amended to read:

497.286 Owners to provide addresses; presumption of
abandonment; abandonment procedures; sale of abandoned unused
burial rights.—

(3) Upon the occurrence of a presumption of abandonment as
set forth in subsection (2), a cemetery may file with the
department a certified notice attesting to the abandonment of
the burial rights. The notice shall do the following:

(a) Describe the burial rights certified to have been
abandoned;

(b) Set forth the name of the owner or owners of the burial
rights, or if the owner is known to the cemetery to be deceased,
then the names, if known to the cemetery, of such claimants as
are heirs at law, next of kin, or specific devisees under the

will of the owner or the legally authorized person;

(c) Detail the facts with respect to the failure of the

owner or survivors as outlined in this section to keep the
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cemetery informed of the owner’s address for a period of 50
consecutive years or more; and

(d) Certify that no burial right has been exercised which
is held in common ownership with any abandoned burial rights as
set forth in subsection (2).

Section 15. Section 497.371, Florida Statutes, 1s amended
to read:

497.371 Embalmers; establishment of embalmer apprentice
program.—The licensing authority adopts rules establishing an
embalmer apprentice program. An embalmer apprentice may perform
only those tasks, functions, and duties relating to embalming
which are performed under the direct supervision of an embalmer
who has an active, valid license under s. 497.368 or s. 497.369.
An embalmer apprentice is shaltd—Pbe eligible to serve in an
apprentice capacity for a period not to exceed 3 years as may be
determined by licensing authority rule or for a period not to
exceed 5 years if the apprentice is enrolled in and attending a
course in mortuary science or funeral service education at any
mortuary college or funeral service education college or school.

An embalmer apprentice shall be issued a license tieenmsed upon

payment of a licensure fee as determined by licensing authority

rule but not to exceed $200. An applicant for the embalmer

apprentice program may not be issued a license unless the

licensing authority determines that the applicant is of good

character and has not demonstrated a history of lack of

trustworthiness or integrity in business or professional

matters.
Section 16. Paragraph (b) of subsection (1) of section

497.372, Florida Statutes, is amended to read:
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496 497.372 Funeral directing; conduct constituting practice of
497 funeral directing.—
498 (1) The practice of funeral directing shall be construed to
499| consist of the following functions, which may be performed only
500 by a licensed funeral director:
501 (b) Planning or arranging, on an at-need basis, the details
502 of funeral services, embalming, cremation, or other services
503 relating to the final disposition of human remains, including
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506| serviees; setting the time of the services; establishing the

507 type of services to be rendered; acquiring the services of the
508 clergy; and obtaining vital information for the filing of death
509 certificates and obtaining of burial transit permits.

510 Section 17. Subsection (4) of section 497.381, Florida

511 Statutes, is amended to read:

512 497.381 Solicitation of goods or services.—

513 (4) At-need solicitation of funeral merchandise or services
514| 1is prohibited. A Ne funeral director or direct disposer or her
515 or his agent or representative may not contact the legally

516 authorized person or family er—mext—eofkinof a deceasedperson

517 to sell services or merchandise unless the funeral director or
518 direct disposer or her or his agent or representative has been

519 initially called or contacted by the legally authorized person

520| or family er—mext—ofkinof—suechperson and requested to provide
521 her or his services or merchandise.
522 Section 18. Paragraph (c) of subsection (2) of section

523 497.452, Florida Statutes, is amended to read:

524 497.452 Preneed license required.—
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. Ceh ot . g | o
regaired—an—+the preneced—econtract-

Section 20. Subsections (2), (7), and (8) of section
497.456, Florida Statutes, are amended to read:

497.456 Preneed Funeral Contract Consumer Protection Trust
Fund.—

(2) Within 60 days after the end of each calendar quarter,
for each preneed contract written during the quarter and not
canceled within 30 days after the date of the execution of the
contract, each preneed licensee, whether funding preneed
contracts by the sale of insurance or by establishing a trust
pursuant to s. 497.458 or s. 497.464, shall remit the sum of
$2.50 for each preneed contract having a purchase price of
$1,500 or less, and the sum of $5 for each preneed contract

having a purchase price in excess of $1,500; and each preneed

licensee utilizing s+49746lt—-+ s. 497.462 shall remit the sum
of $5 for each preneed contract having a purchase price of
$1,500 or less, and the sum of $10 for each preneed contract
having a purchase price in excess of $1,500.

(7) In any situation in which a delinquency proceeding has
not commenced, the licensing authority may, in its discretion,
use the trust fund for the purpose of providing restitution to
any consumer, owner, or beneficiary of a preneed contract or
similar regulated arrangement under this chapter entered into
after June 30, 1977. If, after investigation, the licensing
authority determines that a preneed licensee has breached a
preneed contract by failing to provide benefits or an
appropriate refund, or that a provider, who is a former preneed

licensee or an establishment which has been regulated under this
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chapter, has sold a preneed contract and has failed to fulfill
the arrangement or provide the appropriate refund, and such
preneed licensee or provider does not provide or does not
possess adequate funds to provide appropriate refunds, payments
from the trust fund may be authorized by the licensing
authority. In considering whether payments shall be made or when
considering who will be responsible for such payments, the
licensing authority shall consider whether the preneed licensee
or previous provider has been acquired by a successor who is or
should be responsible for the liabilities of the defaulting
entity. With respect to preneed contracts funded by life
insurance, payments from the fund shall be made: if the insurer
is insolvent, but only to the extent that funds are not
available through the liquidation proceeding of the insurer; or
if the preneed licensee is unable to perform under the contract
and the insurance proceeds are not sufficient to cover the cost
of the merchandise and services contracted for. In no event
shall the licensing authority approve payments in excess of the
insurance policy limits unless it determines that at the time of
sale of the preneed contract, the insurance policy would have
paid for the services and merchandise contracted for. Such
monetary relief shall be in an amount as the licensing authority
may determine and shall be payable in such manner and upon such
conditions and terms as the licensing authority may prescribe.
However, with respect to preneed contracts to be funded pursuant
to s. 497.458, s. 497.459, s+—497-46++ or s. 497.462, any
restitution made pursuant to this subsection may shadd not
exceed, as to any single contract or arrangement, the lesser of

the gross amount paid under the contract or 4 percent of the
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612 uncommitted assets of the trust fund. With respect to preneed
613 contracts funded by life insurance policies, any restitution may
614| shalt+t not exceed, as to any single contract or arrangement, the
615 lesser of the face amount of the policy, the actual cost of the
616| arrangement contracted for, or 4 percent of the uncommitted
617 assets of the trust fund. The total of all restitutions made to
618 all applicants under this subsection in a single fiscal year may
619| shaltt not exceed the greater of 30 percent of the uncommitted
620 assets of the trust fund as of the end of the most recent fiscal
621 year or $120,000. The department may use moneys in the trust
622 fund to contract with independent vendors pursuant to chapter
623 287 to administer the requirements of this subsection.
624 (8) All moneys deposited in the Preneed Funeral Contract
625 Consumer Protection Trust Fund together with all accumulated

626 appreciation imeeme shall be used only for the purposes

627| expressly authorized by this chapter and may shatt not be

628 subject to any liens, charges, judgments, garnishments, or other
629 creditor’s claims against the preneed licensee, any trustee

630| wutilized by the preneed licensee, any company providing a surety
631| bond as specified in this chapter, or any purchaser of a preneed
632 contract. No preneed contract purchaser shall have any vested
633 rights in the trust fund.

034 Section 21. Paragraphs (a), (d), and (f) of subsection (1)
635 of section 497.458, Florida Statutes, are amended, a new

636| paragraph (k) is added to that subsection, and paragraph (a) of
637 subsection (3), subsection (4), paragraphs (a) and (c) of

638 subsection (5), and subsections (6) through (9) of that section

639 are amended, to read:

640 497.458 Disposition of proceeds received on contracts.—
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(1) (a) Any person who is paid, collects, or receives funds
under a preneed contract for funeral services or merchandise or
burial services or merchandise shall deposit an amount at least
equal to the sum of 70 percent of the purchase price collected
for all services sold and facilities rented; 100 percent of the
purchase price collected for all cash advance items sold; and 30
percent of the purchase price collected or 110 percent of the
wholesale cost, whichever is greater, for each item of

merchandise sold. The board may, by rule, specify criteria for

the classification of items sold in a preneed contract as

services, cash advances, or merchandise.

(d) The trustee shall take title to the property conveyed
to the trust for the purpose of investing, protecting, and
conserving it for the preneed licensee; collecting income; and

distributing the fair market value prineipal—and—income as

prescribed in this chapter. The preneed licensee is prohibited

from sharing in the discharge of these responsibilities, except
that the preneed licensee may request the trustee to invest in
tax-free investments and may appoint an adviser to the trustee.
The licensing authority may adopt rules limiting or otherwise
specifying the degree to which the trustee may rely on the
investment advice of an investment adviser appointed by the
preneed licensee. The licensing authority may adopt rules
limiting or prohibiting payment of fees by the trust to
investment advisors that are employees or principals of the
licensee to whom the trust fund relates.

(f) The deposited funds shall be held in trust, both as to
principal and any change in fair market value inceme—earned

thereon, and shall remain intact, except that the cost of the
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670 operation of the trust or trust account authorized by this
671 section may be deducted from the income earned thereon.

672 (k) Beginning April 1, 2018, and on or before each April 1

673 thereafter, the trustee shall furnish the department with an

674 annual report regarding each preneed licensee trust account held

675| by the trustee at any time during the previous calendar year.

676 The report shall state the name and address of the trustee; the

677 name, address, and license number of the licensee to whom the

678| report relates; the trust account number; the beginning and

679| ending trust balance; and, as may be specified by department

680 rule, a list of receipts showing the date and amount of any

681 disbursement. The report must be signed by the trustee’s account

682| manager for the trust account. The trustee shall submit the

683 report in a format and pursuant to procedures specified by

684| department rule.

685 (3) (a) The trustee shall make regular valuations of assets

686| 1t holds in trust and provide a fair market value report of such

687 valuations to the preneed licensee at least quarterly.

688 (4) The licensing authority may adopt rules exempting from
689 the prohibition of paragraph (1) (g) 34}, pursuant to criteria
690 established in such rule, the investment of trust funds in

691 investments, such as widely and publicly traded stocks and

692| bonds, notwithstanding that the licensee, its principals, or

693| persons related by blood or marriage to the licensee or its

694| principals have an interest by investment in the same entity,
695| where neither the licensee, its principals, or persons related
696| by blood or marriage to the licensee or its principals have the

697 ability to control the entity invested in, and it would be in

698 the interest of the preneed contract holders whose contracts are

Page 24 of 31
CODING: Words striekern are deletions; words underlined are additions.




699
700
701
702
703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
7277

2016

Florida Senate

580-02367-16

CS for CS for SB 854

2016854c?2

secured by the trust funds to allow the investment.
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757| provided in this section, provided that a preneed contract does

758 not restrict any contract purchaser who is the beneficiary of

759| the preneed contract and who is a qualified applicant for, or a

760 recipient of, supplemental security income, temporary cash
761 assistance, or Medicaid from making her or his contract

762 irrevocable. A preneed contract that is made irrevocable

763| pursuant to this section may not be canceled during the life or

764 after the death of the contract purchaser or beneficiary as

765| described in this section. Any unexpended moneys paid on an

766| irrevocable contract shall be remitted to the Agency for Health

767| Care Administration for deposit into the Medical Care Trust Fund

768 after final disposition of the beneficiary.
769 Section 23. Section 497.460, Florida Statutes, i1s amended
770 to read:

771 497.460 Payment of funds upon death of named beneficiary.—
772 Disbursements of funds discharging any preneed contract

773 fulfilled after September 30, 1993, shall be made by the trustee
774 to the preneed licensee upon receipt of a certified copy of the
775| death certificate of the contract beneficiary or satisfactory
776| evidence as established by rule of the licensing authority that
777 the preneed contract has been performed in whole or in part.

778 However, 1f the contract is only partially performed, the

779| disbursement shall only cover the fair market value of that

780 portion of the contract performed. In the event of any contract
781 default by the contract purchaser, or in the event that the
782 funeral merchandise or service or burial merchandise or service

783| contracted for is not provided or is not desired by the legally

784 authorized person heirs—erpersonal—representative—eof—the

785 contract—Pbenefieciary, the trustee shall return, within 30 days
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after its receipt of a written request therefor, funds paid on
the contract to the preneed licensee or to its assigns, subject
to theprovisiens—eof s. 497.459.

Section 497.4061,

Section 24. Florida Statutes,

497.461,

is repealed.

Section 25. The repeal of s. Florida Statutes, by

this act does not apply to a preneed licensee who has elected to

maintain a surety bond in lieu of depositing funds into a trust
2016.

as of July 1,

Section 26. Subsection (2), paragraph (a) of subsection
(3), and subsections (7) and (10) of section 497.462, Florida
Statutes, are amended to read:

497.462 Other alternatives to deposits under s. 497.458.—
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(2)43>+(a) A buyer of preneed merchandise or services who

does not receive such services or merchandise due to the

economic failure, closing, or bankruptcy of the preneed licensee

must file a claim with the surety as a prerequisite to payment

of the claim and, if the claim is not paid, may bring an action

based on the bond and recover against the surety. In—the—ecase—of

PN IS £ o B T [ T S SPANS S ~ s IS [ Iy A N
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(6)++H- Any preneed contract which promises future delivery

of merchandise at no cost constitutes a paid-up contract.
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Merchandise which has been delivered is not covered by the

required performance bond erJdettereoferedit even though the

contract is not completely paid. The preneed licensee may not
cancel a contract unless the purchaser is in default according
to the terms of the contract and subject to the requirements of
s. 497.459. A contract sold, discounted, and transferred to a

third party constitutes a paid-up contract for the purposes of

the performance bond er—Ztetter—eof—eredit.

(9) 448> The licensing authority may adopt forms and rules

necessary to implement this section, including, but not limited

to, rules which ensure that the surety bond provides ard—3tine—of

)

redit—provide liability coverage for preneed merchandise and
services.
Section 27. Paragraphs (c) and (f) of subsection (1) of
section 497.464, Florida Statutes, are amended to read:
497.464 Alternative preneed contracts.—
(1) Nothing in this chapter shall prevent the purchaser and
the preneed licensee from executing a preneed contract upon the

terms stated in this section. Such contracts shall be subject to

aH—provisieons—ef this chapter except:

+er—Seetriton—497 4583 (3 —and—{6—

407 A1
o T TO T

)
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H

Section 28. Subsection (2) and paragraph (c) of subsection
(9) of section 497.465, Florida Statutes, are amended to read:

497.465 Inactive, surrendered, and revoked preneed
licensees.—

(2) Upon becoming inactive, a preneed licensee shall cease

all preneed sales to the public and uwpenbecominginactive—Ethe

repeed—tieensee shall eelteet—and deposit into the trust all

go}
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funds i1t receives on or after the date on which it becomes

inactive from sales of inteo—trust—all of the fundspaidteoward

preneed contracts sold before prier—+te becoming inactive.

(9) The licensing authority may adopt rules for the
implementation of this section, for the purpose of ensuring a
thorough review and investigation of the status and condition of
the preneed licensee’s business affairs for the protection of
the licensee’s preneed customers. Such rules may include:

(c) Requirements for submission of wvrauditedeor audited
financial statements, as the licensing authority deems
advisable.

Section 29. Paragraph (b) of subsection (1) of section
497.0601, Florida Statutes, i1s amended to read:

497.601 Direct disposition; duties.—

(1) Those individuals licensed as direct disposers may
perform only those functions set forth below:

(b) Secure pertinent information from a legally authorized

person the—deeedent!ls—mext—of—Kkin in order to complete the death
certificate and to file for the necessary permits for direet
disposition.

Section 30. Subsection (1) of section 497.607, Florida
Statutes, is amended, present subsections (2), (3), and (4) of
that section are redesignated as subsections (3), (4), and (5),
respectively, and a new subsection (2) is added to that section,
to read:

497.607 Cremation; procedure required.—

(1) At the time of the arrangement for a cremation
performed by any person licensed pursuant to this chapter, the

legally authorized person contracting for cremation services
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873 shall be required to designate her or his intentions with
874 respect to £he disposition of the cremated remains of the
875| deceased in a signed declaration of intent which shall be
876| provided by and retained by the funeral or direct disposal
877| establishment. A cremation may not be performed until a legally

878 authorized person gives written authorization, which may include

879 the declaration of intent to dispose of the cremated remains,

880 for such cremation. The cremation must be performed within 48
881| hours after a specified time which has been agreed to in writing
882| by the person authorizing the cremation.

883 (2) Cremated remains are not property, as defined in s.

884 731.201(32), and are not subject to partition for purposes of

885 distribution under s. 733.814. A division of cremated remains

886| requires the consent of the legally authorized person who

887 approved the cremation or, if the legally authorized person is

888 the decedent, the next legally authorized person pursuant to s.

889 497.005(43). A dispute regarding the division of cremated

890 remains shall be resolved by a court of competent jurisdiction.

891 Section 31. This act shall take effect July 1, 2016.
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