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A bill to be entitled
An act relating to workers’ compensation insurance;
amending s. 440.02, F.S.; redefining the term
“specificity”; amending s. 440.102, F.S.; conforming a
cross-reference; amending s. 440.105, F.S.; deleting a
prohibition against receiving certain fees,
consideration, or gratuities under certain
circumstances; amending s. 440.13, F.S.; defining the
term “business day”; specifying certain timeframes in
terms of business days, rather than days; requiring
carriers to authorize or decline, rather than respond
to, certain requests for authorization within a
specified time; revising construction; revising a
specified interval for certain notices furnished by
treating physicians to employers or carriers; amending
s. 440.15, F.S.; revising the maximum period of
specified temporary disability benefits; amending s.
440.192, F.S.; revising conditions under which the
Office of the Judges of Compensation Claims must
dismiss petitions for benefits; revising requirements
for such petitions; revising construction relating to
dismissals of petitions or portions thereof; requiring
judges of compensation claims to enter orders on
certain motions to dismiss within specified
timeframes; amending s. 440.34, F.S.; requiring judges
of compensation claims to consider specified factors
in increasing or decreasing attorney fees; specifying
a basis for a maximum hourly rate for attorney fees;

deleting a provision authorizing such judges to
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approve alternative attorney fees under certain
circumstances; conforming cross-references; amending
S. 624.482, F.S.; conforming a provision to changes
made by the act; amending s. 627.041, F.S.; redefining
terms; amending s. 627.0612, F.S.; adding prospective
loss costs to a list of reviewable matters in certain
proceedings by appellate courts; amending s. 627.062,
F.S.; requiring insurers and rating organizations to
establish and use prospective loss costs for a
specified purpose; requiring copies of prospective
loss costs to be filed with the Office of Insurance
Regulation; amending s. 627.072, F.S.; deleting a
specified methodology that may be used by the office
in rate determinations; amending s. 627.091, F.S.;
defining terms; requiring insurers writing workers’
compensation and employer’s liability insurances to
independently and individually file their proposed
final rates; specifying requirements for such filings;
deleting a requirement that such filings contain
certain information; revising requirements for
supporting information required to be furnished to the
office under certain circumstances; deleting a
specified method for insurers to satisfy filing
obligations; specifying requirements for a licensed
rating organization that elects to develop and file
certain reference filings and certain other
information; authorizing insurers to use supplementary
rating information approved by the office; revising

applicability of public meetings and records
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requirements to certain meetings of recognized rating
organization committees; amending s. 627.093, F.S.;
revising applicability of public meetings and records
requirements to prospective loss cost filings or
appeals; amending s. 627.101, F.S.; conforming a
provision to changes made by the act; amending s.
627.211, F.S.; deleting provisions relating to
deviations; revising requirements for the office’s
annual report to the Legislature relating to the
workers’ compensation insurance market; creating s.
627.2151, F.S.; defining the term “defense and cost
containment expenses” or “DCCE”; requiring insurer
groups or insurers writing workers’ compensation
insurance to file specified schedules with the office
at specified intervals; providing construction
relating to excessive DCCE; requiring the office to
order returns of excess amounts of DCCE, subject to
certain hearing requirements; providing requirements
for, and an exception from, the return of excessive
DCCE amounts; providing construction; amending s.
627.291, F.S.; providing applicability of certain
disclosure and hearing requirements for rating
organizations filing prospective loss costs; amending
S. 627.318, F.S.; providing applicability of certain
recordkeeping requirements for rating organizations or
insurers filing or using prospective loss costs,
respectively; amending s. 627.361, F.S.; providing
applicability of a prohibition against false or

misleading information relating to prospective loss
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88 costs; amending s. 627.371, F.S.; providing
89 applicability of certain hearing procedures and
90 requirements relating to the application, making, or
91 use of prospective loss costs; providing an effective
92 date.

93
94 Be It Enacted by the Legislature of the State of Florida:
95
96 Section 1. Subsection (40) of section 440.02, Florida
97 Statutes, 1s amended to read:
98 440.02 Definitions.—When used in this chapter, unless the
99| context clearly requires otherwise, the following terms shall
100 have the following meanings:
101 (40) “Specificity” means information on the petition for
102| Dbenefits sufficient to put the employer or carrier on notice of
103 the exact statutory classification and outstanding time period

104 for each requested benefit, the specific amount of each

105| requested benefit, the calculation used for computing the

106 requested benefit, efbenefits being reguested and inetudes a
107| detailed explanation of any benefits received that should be

108 increased, decreased, changed, or otherwise modified. If the

109| petition is for medical benefits, the information must shaltd

110 include specific details as to why such benefits are being

111 requested, why such benefits are medically necessary, and why

112 current treatment, if any, is not sufficient. Any petition

113| requesting alternate or other medical care, including, but not
114 limited to, petitions requesting psychiatric or psychological

115 treatment, must specifically identify the physician, as defined

116 in s. 440.13(1), who is recommending such treatment. A copy of a
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117 report from such physician making the recommendation for

118 alternate or other medical care must shaldt also be attached to

119| the petition. A judge of compensation claims may shat: not order
120 such treatment if a physician is not recommending such

121 treatment.

122 Section 2. Paragraph (p) of subsection (5) of section

123 440.102, Florida Statutes, i1s amended to read:

124 440.102 Drug-free workplace program requirements.—The

125 following provisions apply to a drug-free workplace program

126 implemented pursuant to law or to rules adopted by the Agency
127 for Health Care Administration:

128 (5) PROCEDURES AND EMPLOYEE PROTECTION.—All specimen

129 collection and testing for drugs under this section shall be

130| performed in accordance with the following procedures:

131 (p) All authorized remedial treatment, care, and attendance
132| provided by a health care provider to an injured employee before
133| medical and indemnity benefits are denied under this section

134| must be paid for by the carrier or self-insurer. However, the
135 carrier or self-insurer must have given reasonable notice to all
136 affected health care providers that payment for treatment, care,
137 and attendance provided to the employee after a future date

138| certain will be denied. A health care provider, as defined in s.
139 440.13 (1) s+—446-3+3+H+e)r, that refuses, without good cause, to
140 continue treatment, care, and attendance before the provider

141 receives notice of benefit denial commits a misdemeanor of the
142 second degree, punishable as provided in s. 775.082 or s.

143] 775.083.

144 Section 3. Paragraph (c) of subsection (3) of section

145 440.105, Florida Statutes, is amended to read:
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440.105 Prohibited activities; reports; penalties;
limitations.—
(3) Whoever violates any provision of this subsection
commits a misdemeanor of the first degree, punishable as

provided in s. 775.082 or s. 775.083.

Section 4. Present paragraphs (c) through (s) of subsection
(1) of section 440.13, Florida Statutes, are redesignated as
paragraphs (d) through (t), respectively, and a new paragraph
(c) is added to that subsection, and paragraph (f) of subsection
(2), paragraphs (d) and (i) of subsection (3), paragraph (a) of
subsection (4), paragraphs (a) and (c) of subsection (5), and
paragraphs (c) and (d) of subsection (9) of that section are
amended, to read:

440.13 Medical services and supplies; penalty for
violations; limitations.—

(1) DEFINITIONS.—As used in this section, the term:

(c) “Business day” means Monday through Friday, excluding

the following holidays: New Year’s Day, Birthday of Dr. Martin

Luther King, Jr., Memorial Day, Independence Day, Labor Day,

Veterans’ Day, Thanksgiving Day and the Friday after
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175 Thanksgiving, and Christmas Day. If any of the holidays falls on

176 Saturday or Sunday, the term does not include the day on Monday

177| through Friday on which the holiday is observed.
178 (2) MEDICAL TREATMENT; DUTY OF EMPLOYER TO FURNISH.—

179 (f) Upon the written request of the employee, the carrier
180 shall give the employee the opportunity for one change of

181| physician during the course of treatment for any one accident.
182 Upon the granting of a change of physician, the originally

183| authorized physician in the same specialty as the changed

184| physician shall become deauthorized upon written notification by
185 the employer or carrier. The carrier shall authorize an

186| alternative physician who shall not be professionally affiliated
187| with the previous physician within 5 business days after receipt
188 of the request. If the carrier fails to provide a change of

189| physician as requested by the employee, the employee may select
190 the physician and such physician shall be considered authorized
191 if the treatment being provided is compensable and medically

192 necessary.

193
194 Failure of the carrier to timely comply with this subsection
195 shall be a violation of this chapter and the carrier shall be
196 subject to penalties as provided for in s. 440.525.

197 (3) PROVIDER ELIGIBILITY; AUTHORIZATION.-—

198 (d) A carrier must—respend, by telephone or in writing,

199| must authorize or decline £e a request for authorization from an

200 authorized health care provider by the close of the third

201| business day after receipt of the request. A carrier authorizes

202 the request if it whe fails to respond to a written request for

203 authorization for referral for medical treatment by the close of
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the third business day after receipt of the request eensent

themediecatl necessityfor sueh+treatment. All such requests must

be made to the carrier. Notice to the carrier does not include

(0}

>

notice to the employer.

(i) Notwithstanding paragraph (d), a claim for specialist
consultations, surgical operations, physiotherapeutic or
occupational therapy procedures, X-ray examinations, or special
diagnostic laboratory tests that cost more than $1,000 and other
specialty services that the department identifies by rule is not
valid and reimbursable unless the services have been expressly
authorized by the carrier, unless the carrier has failed to
respond within 10 business days to a written request for
authorization, or unless emergency care is required. The insurer
shall authorize such consultation or procedure unless the health
care provider or facility is not authorized, unless such
treatment is not in accordance with practice parameters and
protocols of treatment established in this chapter, or unless a
judge of compensation claims has determined that the
consultation or procedure is not medically necessary, not in
accordance with the practice parameters and protocols of
treatment established in this chapter, or otherwise not
compensable under this chapter. Authorization of a treatment
plan does not constitute express authorization for purposes of
this section, except to the extent the carrier provides
otherwise in its authorization procedures. This paragraph does
not limit the carrier’s obligation to identify and disallow
overutilization or billing errors.

(4) NOTICE OF TREATMENT TO CARRIER; FILING WITH
DEPARTMENT .—
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233 (a) Any health care provider providing necessary remedial
234 treatment, care, or attendance to any injured worker shall
235| submit treatment reports to the carrier in a format prescribed
236| by the department. A claim for medical or surgical treatment is
237 not valid or enforceable against such employer or employee,
238 unless, by the close of the third business day following the
239| first treatment, the physician providing the treatment furnishes
240 to the employer or carrier a preliminary notice of the injury
241 and treatment in a format prescribed by the department and,
242 within 15 business days thereafter, furnishes to the employer or
243 carrier a complete report, and subsequent thereto furnishes
244| progress reports, if requested by the employer or insurance

245 carrier, at intervals of not less than 15 business days 3—weeks

246| apart or at less frequent intervals if requested in a format
247| prescribed by the department.

248 (5) INDEPENDENT MEDICAL EXAMINATIONS.—

249 (a) In any dispute concerning overutilization, medical

250| benefits, compensability, or disability under this chapter, the
251 carrier or the employee may select an independent medical

252 examiner. If the parties agree, the examiner may be a health
253 care provider treating or providing other care to the employee.
254 An independent medical examiner may not render an opinion

255 outside his or her area of expertise, as demonstrated by

256 licensure and applicable practice parameters. The employer and
257| employee shall be entitled to only one independent medical

258| examination per accident and not one independent medical

259| examination per medical specialty. The party requesting and

260 selecting the independent medical examination shall be

261 responsible for all expenses associated with said examination,
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262 including, but not limited to, medically necessary diagnostic
263 testing performed and physician or medical care provider fees
264 for the evaluation. The party selecting the independent medical
265| examination shall identify the choice of the independent medical
266| examiner to all other parties within 15 business days after the
267 date the independent medical examination is to take place.
268 Failure to timely provide such notification shall preclude the
269| requesting party from submitting the findings of such
270 independent medical examiner in a proceeding before a judge of
271 compensation claims. The independent medical examiner may not
272 provide followup care if such recommendation for care is found
273 to be medically necessary. If the employee prevails in a medical
274 dispute as determined in an order by a judge of compensation
275 claims or if benefits are paid or treatment provided after the
276| employee has obtained an independent medical examination based
277| wupon the examiner’s findings, the costs of such examination
278 shall be paid by the employer or carrier.
279 (c) The carrier may, at its election, contact the claimant
280| directly to schedule a reasonable time for an independent
281 medical examination. The carrier must confirm the scheduling
282 agreement in writing with the claimant and the claimant’s
283 counsel, if any, at least 7 business days before the date upon
284| which the independent medical examination is scheduled to occur.
285| An attorney representing a claimant is not authorized to
286 schedule the self-insured employer’s or carrier’s independent
287| medical evaluations under this subsection. Neither the self-
288 insured employer nor the carrier shall be responsible for

289 scheduling any independent medical examination other than an

290 employer or carrier independent medical examination.
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291 (9) EXPERT MEDICAL ADVISORS.—
292 (c) If there is disagreement in the opinions of the health

293| care providers, if two health care providers disagree on medical
294 evidence supporting the employee’s complaints or the need for
295| additional medical treatment, or if two health care providers
296| disagree that the employee is able to return to work, the

297 department may, and the judge of compensation claims shall, upon
298 his or her own motion or within 15 business days after receipt
299| of a written request by either the injured employee, the

300 employer, or the carrier, order the injured employee to be

301| evaluated by an expert medical advisor. The injured employee and
302 the employer or carrier may agree on the health care provider to
303 serve as an expert medical advisor. If the parties do not agree,
304 the judge of compensation claims shall select an expert medical
305| advisor from the department’s list of certified expert medical
306 advisors. If a certified medical advisor within the relevant

307| medical specialty is unavailable, the judge of compensation

308 claims shall appoint any otherwise qualified health care

309| provider to serve as an expert medical advisor without obtaining
310 the department’s certification. The opinion of the expert

311| medical advisor is presumed to be correct unless there is clear
312 and convincing evidence to the contrary as determined by the

313 judge of compensation claims. The expert medical advisor

314 appointed to conduct the evaluation shall have free and complete
315 access to the medical records of the employee. An employee who
316| fails to report to and cooperate with such evaluation forfeits
317 entitlement to compensation during the period of failure to

318 report or cooperate.

319 (d) The expert medical advisor must complete his or her
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320 evaluation and issue his or her report to the department or to
321 the judge of compensation claims within 15 business days after
322| receipt of all medical records. The expert medical advisor must
323 furnish a copy of the report to the carrier and to the employee.
324 Section 5. Paragraph (a) of subsection (2) and paragraph
325 (e) of subsection (4) of section 440.15, Florida Statutes, are
326 amended to read:
327 440.15 Compensation for disability.—Compensation for
328| disability shall be paid to the employee, subject to the limits
329 provided in s. 440.12(2), as follows:
330 (2) TEMPORARY TOTAL DISABILITY.—
331 (a) Subject to subsection (7), in case of disability total
332 in character but temporary in quality, 66 2/3 or 66.67 percent
333 of the average weekly wages shall be paid to the employee during
334 the continuance thereof, not to exceed 260 164 weeks except as
335 provided in this subsection, s. 440.12(1), and s. 440.14(3).
336| Once the employee reaches the maximum number of weeks allowed,
337 or the employee reaches the date of maximum medical improvement,
338| whichever occurs earlier, temporary disability benefits shall
339| cease and the injured worker’s permanent impairment shall be
340 determined.
341 (4) TEMPORARY PARTIAL DISABILITY.-—
342 (e) Such benefits shall be paid during the continuance of
343 such disability, not to exceed a period of 260 164 weeks, as
344| provided by this subsection and subsection (2). Once the injured
345 employee reaches the maximum number of weeks, temporary
346| disability benefits cease and the injured worker’s permanent

347 impairment must be determined. If the employee is terminated

348 from postinjury employment based on the employee’s misconduct,
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349 temporary partial disability benefits are not payable as
350| provided for in this section. The department shall by rule
351 specify forms and procedures governing the method and time for
352| payment of temporary disability benefits for dates of accidents
353 before January 1, 1994, and for dates of accidents on or after

354 January 1, 1994.

355 Section 6. Subsections (2) and (5) of section 440.192,

356 Florida Statutes, are amended to read:

357 440.192 Procedure for resolving benefit disputes.—

358 (2) Upon receipt, the Office of the Judges of Compensation

359| Claims shall review each petition and shall dismiss each
360| petition or any portion of such a petition that does not on its

361 face meet the requirements of this section and the definition of

362 specificity under s. 440.02, and specifically identify or

363 itemize the following:

3604 (a) The name, address, and telephone number—and——sociat
365| seecurity—raumber of the employee.
366 (b) The name, address, and telephone number of the

367 employer.
368 (c) A detailed description of the injury and cause of the
369 injury, including the Florida county or, if outside of Florida,

370 the state }teeatien of the occurrence and the date or dates of

371 the accident.

372 (d) A detailed description of the employee’s Jjob, work

373| responsibilities, and work the employee was performing when the
374 injury occurred.

375 (e) The specific time period for which compensation and the

376 specific classification of compensation were not timely

377| provided.
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(f) The specific date of maximum medical improvement,

character of disability, and specific statement of all benefits

or compensation that the employee is seeking. A claim for

permanent benefits must include the specific date of maximum

medical improvement and the specific date that such permanent

benefits are claimed to begin.

(g) All specific travel costs to which the employee
believes she or he is entitled, including dates of travel and
purpose of travel, means of transportation, and mileage and
including the date the request for mileage was filed with the
carrier and a copy of the request filed with the carrier.

(h) A specific listing of all medical charges alleged
unpaid, including the name and address of the medical provider,
the amounts due, and the specific dates of treatment.

(1) The type or nature of treatment care or attendance
sought and the justification for such treatment. If the employee
is under the care of a physician for an injury identified under
paragraph (c), a copy of the physician’s request, authorization,
or recommendation for treatment, care, or attendance must
accompany the petition.

(J) The specific amount of compensation claimed to be

accurate and the methodology claimed to accurately calculate the

average weekly wage, if the average weekly wage calculated by

the employer or carrier is disputed. If the petition does not

include a claim under this paragraph, the average weekly wage

and corresponding compensation calculated by the employer or

carrier are presumed to be accurate.

(k)45 A specific explanation of any other disputed issue

that a judge of compensation claims will be called to rule upon.
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The dismissal of any petition or portion of such a petition

under this subsection seetion is without prejudice and does not

require a hearing.

(5) (&) All motions to dismiss must state with particularity
the basis for the motion. The judge of compensation claims shall
enter an order upon such motions without hearing, unless good

cause for hearing is shown. Dismissal of any petition or portion

of a petition under this subsection is without prejudice.

(b) Upon motion that a petition or portion of a petition be

dismissed for lack of specificity, the judge of compensation

claims shall enter an order on the motion, unless stipulated in

writing by the parties, within 10 days after the motion is filed

or, if good cause for hearing is shown, within 20 days after

hearing on the motion. When any petition or portion of a

petition is dismissed for lack of specificity under this
subsection, the claimant must be allowed 20 days after the date
of the order of dismissal in which to file an amended petition.
Any grounds for dismissal for lack of specificity under this
section which are not asserted within 30 days after receipt of
the petition for benefits are thereby waived.

Section 7. Section 440.34, Florida Statutes, is amended to
read:

440.34 Attorney Atterneyls fees; costs.—

(1) (a) A fee, gratuity, or other consideration may not be
paid for a claimant in connection with any proceedings arising
under this chapter, unless approved by the judge of compensation

claims or court having jurisdiction over such proceedings. Any

attorney fees attorneyls—Ffee approved by a judge of compensation
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436 claims for benefits secured on behalf of a claimant must equal
437 to 20 percent of the first $5,000 of the amount of the benefits
438 secured, 15 percent of the next $5,000 of the amount of the
439| Dbenefits secured, 10 percent of the remaining amount of the
440| benefits secured to be provided during the first 10 years after
441 the date the claim is filed, and 5 percent of the benefits
442 secured after 10 years.

443 (b) However, the judge of compensation claims shall

444| consider the following factors in each case and may increase or

445 decrease the attorney fees, based on a maximum hourly rate of

446 $250 per hour, if in his or her judgment he or she expressly

447 finds that the circumstances of the particular case warrant such

448 action:

449 1. The time and labor required, the novelty and difficulty

450 of the gquestions involved, and the skill requisite to perform

451 the legal service properly.

452 2. The fee customarily charged in the locality for similar

453 legal services.

454 3. The amount involved in the controversy and the benefits

455 resulting to the claimant.

456 4, The time limitation imposed by the claimant or the

457 circumstances.

458 5. The experience, reputation, and ability of the attorney

459 or attorneys performing services.

460 6. The contingency or certainty of a fee.

461 (c) The judge of compensation claims shall not approve a
462 compensation order, a joint stipulation for lump-sum settlement,

463 a stipulation or agreement between a claimant and his or her

464 attorney, or any other agreement related to benefits under this
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465 chapter which provides for attorney fees an—atteorneyls—fee—in

466| excess of the amount permitted by this section. The judge of
467| compensation claims is not required to approve any retainer

468 agreement between the claimant and his or her attorney. The

469 retainer agreement as to fees and costs may not be for

470 compensation in excess of the amount allowed under this

471 subsection ersubseetion—H-.

472 (2) In awarding a claimant’s attorney fees attorneyls—fee,

473| the judge of compensation claims shall consider only those
474| Dbenefits secured by the attorney. An attorney is not entitled to

475| attorney attermeyls fees for representation in any issue that

476| was ripe, due, and owing and that reasonably could have been
477 addressed, but was not addressed, during the pendency of other
478 issues for the same injury. The amount, statutory basis, and

479 type of benefits obtained through legal representation shall be

480 listed on all attorney attoerneyls fees awarded by the judge of
481 compensation claims. For purposes of this section, the term

482 “benefits secured” does not include future medical benefits to
483| be provided on any date more than 5 years after the date the

484 claim is filed. In the event an offer to settle an issue pending
485| before a judge of compensation claims, including attorney

486| atterneyls fees as provided for in this section, is communicated
487 in writing to the claimant or the claimant’s attorney at least
488 30 days prior to the trial date on such issue, for purposes of

489 calculating the amount of attorney atterrey’s fees to be taxed

490 against the employer or carrier, the term “benefits secured”
491 shall be deemed to include only that amount awarded to the

492 claimant above the amount specified in the offer to settle. If

493| multiple issues are pending before the judge of compensation
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494 claims, said offer of settlement shall address each issue
495| pending and shall state explicitly whether or not the offer on
496| each issue is severable. The written offer shall also
497| unequivocally state whether or not it includes medical witness
498 fees and expenses and all other costs associated with the claim.
499 (3) If any party should prevail in any proceedings before a
500 judge of compensation claims or court, there shall be taxed
501 against the nonprevailing party the reasonable costs of such

502| proceedings, not to include attorney atternreyls fees. A claimant

503 is responsible for the payment of her or his own attorney

504| attermrey’s fees, except that a claimant is entitled to recover

505 attorney fees am—atterneyls—Ffee in an amount equal to the amount

506| provided for in subsection (1) er—subseetion—+r- from a carrier
507 or employer:

508 (a) Against whom she or he successfully asserts a petition
509 for medical benefits only, if the claimant has not filed or is
510 not entitled to file at such time a claim for disability,

511 permanent impairment, wage-loss, or death benefits, arising out
512 of the same accident;

513 (b) In any case in which the employer or carrier files a
514 response to petition denying benefits with the Office of the
515| Judges of Compensation Claims and the injured person has

516| employed an attorney in the successful prosecution of the

517| petition;

518 (c) In a proceeding in which a carrier or employer denies
519 that an accident occurred for which compensation benefits are
520| payable, and the claimant prevails on the issue of

521 compensability; or

522 (d) In cases where the claimant successfully prevails in
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523| proceedings filed under s. 440.24 or s. 440.28.
524
525| Regardless of the date benefits were initially requested,

526| attorney attermeyls fees shall not attach under this subsection
527| wuntil 30 days after the date the carrier or employer, if self-
528 insured, receives the petition.

529 (4) In such cases in which the claimant is responsible for

530 the payment of her or his own attorney attermreyls fees, such
531 fees are a lien upon compensation payable to the claimant,
532| notwithstanding s. 440.22.

533 (5) If any proceedings are had for review of any claim,
534 award, or compensation order before any court, the court may

535 award the injured employee or dependent attorney fees an

536 aEteornreyls—fee to be paid by the employer or carrier, in its
537 discretion, which shall be paid as the court may direct.

538 (6) A judge of compensation claims may not enter an order
539 approving the contents of a retainer agreement that permits
540| placing any portion of the employee’s compensation into an

541 escrow account until benefits have been secured.
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551 Section 8. Subse
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552 Statutes, is amended to read:
553 624.482 Making and use of rates.—
554 (10) Any self-insurance fund that writes workers’

555| compensation insurance and employer’s liability insurance is
556| subject to, and shall make all rate filings for workers’

557 compensation insurance and employer’s liability insurance in
558 accordance with, ss. 627.091, 627.101, 627.111, 627.141,

559 627.151, 627.171, and 627.191—and—62723+.

560 Section 9. Subsections (3), (4), and (6) of section

561 627.041, Florida Statutes, are amended to read:

562 627.041 Definitions.—As used in this part:

563 (3) “Rating organization” means every person, other than an
564 authorized insurer, whether located within or outside this

565 state, who has as his or her object or purpose the making of

566| prospective loss costs, rates, rating plans, or rating systems.

567 Two or more authorized insurers that act in concert for the

568| purpose of making prospective loss costs, rates, rating plans,

569 or rating systems, and that do not operate within the specific
570 authorizations contained in ss. 627.311, 627.314(2), (4), and
571 627.351, shall be deemed to be a rating organization. No single
572 insurer shall be deemed to be a rating organization.

573 (4) “Advisory organization” means every group, association,
574 or other organization of insurers, whether located within or
575 outside this state, which prepares policy forms or makes

576| underwriting rules incident to but not including the making of

577 prospective loss costs, rates, rating plans, or rating systems

578 or which collects and furnishes to authorized insurers or rating

579 organizations loss or expense statistics or other statistical

580 information and data and acts in an advisory, as distinguished
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581 from a ratemaking, capacity.

582 (6) “Subscriber” means an insurer which is furnished at its
583 request:

584 (a) With prospective loss costs, rates, and rating manuals

585| Dby a rating organization of which it is not a member; or

586 (b) With advisory services by an advisory organization of
587| which it is not a member.

588 Section 10. Subsection (1) of section 627.0612, Florida
589 Statutes, 1s amended to read:

590 627.0612 Administrative proceedings in rating

591| determinations.—

592 (1) In any proceeding to determine whether prospective loss

593 costs, rates, rating plans, or other matters governed by this
594| part comply with the law, the appellate court shall set aside a
595 final order of the office if the office has violated s.

596 120.57 (1) (k) by substituting its findings of fact for findings
597 of an administrative law judge which were supported by competent

598 substantial evidence.

599 Section 11. Paragraph (a) of subsection (2) of section
600 627.002, Florida Statutes, 1is amended to read:

601 627.062 Rate standards.—

602 (2) As to all such classes of insurance:

603 (a) Insurers or rating organizations shall establish and

604 use prospective loss costs, rates, rating schedules, or rating

605 manuals that allow the insurer a reasonable rate of return on
606| the classes of insurance written in this state. A copy of

607| prospective loss costs, rates, rating schedules, rating manuals,

608| premium credits or discount schedules, and surcharge schedules,

609 and changes thereto, must be filed with the office under one of
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610 the following procedures:
611 1. If the filing is made at least 90 days before the
612| proposed effective date and is not implemented during the
613| office’s review of the filing and any proceeding and judicial
614 review, such filing is considered a “file and use” filing. In
615 such case, the office shall finalize its review by issuance of a
616| notice of intent to approve or a notice of intent to disapprove
617| within 90 days after receipt of the filing. The notice of intent
618| to approve and the notice of intent to disapprove constitute
619| agency action for purposes of the Administrative Procedure Act.
620| Requests for supporting information, requests for mathematical
621 or mechanical corrections, or notification to the insurer by the
622 office of its preliminary findings does not toll the 90-day
623| period during any such proceedings and subsequent judicial
624 review. The rate shall be deemed approved if the office does not
625 issue a notice of intent to approve or a notice of intent to
626| disapprove within 90 days after receipt of the filing.
627 2. If the filing is not made in accordance with
628 subparagraph 1., such filing must be made as soon as
629| practicable, but within 30 days after the effective date, and is
630 considered a “use and file” filing. An insurer making a “use and
631 file” filing is potentially subject to an order by the office to
632 return to policyholders those portions of rates found to be
633| excessive, as provided in paragraph (h).
634 3. For all property insurance filings made or submitted
635 after January 25, 2007, but before May 1, 2012, an insurer
636 seeking a rate that is greater than the rate most recently

637 approved by the office shall make a “file and use” filing. For

638| purposes of this subparagraph, motor vehicle collision and
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(c) “Loss cost multiplier” means the profit and expense

factor, expressed as a single nonintegral number to be applied

to the prospective loss costs other than loss adjustment

expenses, which is associated with writing workers’ compensation

and employer’s liability insurance and which is approved by the

office in making rates for each classification of risks used by

that insurer.

(d) “Prospective loss costs” means the portion of a rate

which reflects historical industry average aggregate losses and

loss adjustment expenses projected through development to their

ultimate value and through trending to a future point in time.

The term does not include provisions for profit or expenses

other than loss adjustment expense.

(2)4+> As to workers’ compensation and employer’s liability
insurances, every insurer shall file with the office every
manual of classifications, rules, and rates, every rating plan,
and every modification of any of the foregoing which it proposes

to use. Each insurer shall independently and individually file

with the office the final rates it proposes to use. An insurer

may satisfy this filing requirement by adopting the office’s

approved loss costs and otherwise complying with this part. Each

insurer shall file data in accordance with the uniform

statistical plan approved by the office. Every filing under this

subsection:

(a) Must state the proposed effective date and must be made

at least 30 days before such proposed effective date;

(b) Must indicate the character and extent of the coverage

contemplated;

(c) May use the approved prospective loss costs filed by a
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licensed rating organization in combination with the insurer’s

own approved loss cost multiplier and loss cost modifier;

(d) May include deductible provisions in its manual of

classifications, rules, and rates. All deductibles must be in a

form and manner that is consistent with the underlying purpose

of chapter 440;

(e) May use variable or fixed expense loads or a

combination thereof, and may vary the expense, profit, or

contingency provisions by class or group of classes, if the

insurer files supporting data justifying such variations; and

(f) May include a schedule of proposed premium discounts,

credits, and surcharges. The office may not approve discounts,

credits, and surcharges unless they are based on objective

criteria that bear a reasonable relationship to the expected

loss, expense, or profit experience of an individual

policyholder or a class of policyvholders Every—insurer—3s
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coverage—eontemplateds When a prospective loss cost, loss cost

multiplier, or loss cost modifier filing is not accompanied by

the information upon which the insurer or rating organization

supports the filing and the office does not have sufficient
information to determine whether the filing meets the applicable

requirements of this part, the office #£ shall within 15 days

after the date of filing require the insurer or rating
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organization to furnish the information upon which it supports

the filing.

The information furnished in support of a filing may
include:

(a) The experience or judgment of the insurer or rating
organization making the filing;

(b) The +ts interpretation of any statistical data which

the insurer or rating organization making the filing 4% relies

upon;

(c) The experience of other insurers or rating
organizations; or

(d) Any other factors which the insurer or rating
organization making the filing deems relevant.

(4)+43> A filing and any supporting information are shaii—be
119.07 (1) .

open to public inspection as provided in s.

Hh

(5) A licensed rating organization may develop and file for

approval with the office reference filings containing

prospective loss costs and the underlying loss data, and other

supporting statistical and actuarial information. A rating

organization may not develop or file final rates or multipliers

for expenses, profit, or contingencies. After a loss cost

reference filing is filed with the office and is approved, the

rating organization must provide its member subscribers with a
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784 copy of the approved reference filing.

785 (6) A rating organization may file supplementary rating

786| information that includes policywriting rules, rating plan

787 classification codes and descriptions, experience modification

788| plans, and rules that include factors or relativities, such as

789 increased limits factors, classification relativities, or

790 similar factors, but that exclude minimum premiums. An insurer

791| may use supplementary rating information approved by the office.

792 (7)45)r Pursuant to the provisions of s. 624.3161, the

793| office may examine the underlying statistical data used in such
794 filings.
795 (8) 46> Whenever the committee of a recognized rating

796 organization with authority to file prospective loss costs for

797| use by insurers in determining respensibkbitity—Ffer workers’

798 compensation and employer’s liability insurance rates in this
799| state meets to discuss the necessity for, or a request for,

800 Florida rate increases or decreases in prospective loss costs in

801 this state, the determination of prospective loss costs in this

802 state Flerida—rates, the prospective loss costs xates to be

803| requested in this state, and any other matters pertaining

804 specifically and directly to prospective loss costs in this
805 state sweh—Flerida—rates, such meetings shall be held in this
806 state and are shaltd—be subject to s. 286.011. The committee of

807 such a rating organization shall provide at least 3 weeks’ prior
808 notice of such meetings to the office and shall provide at least
809 14 days’ prior notice of such meetings to the public by

810| publication in the Florida Administrative Register.

811 Section 14. Section 627.093, Florida Statutes, is amended
812 to read:
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627.093 Application of s. 286.011 to workers’ compensation
and employer’s liability insurances.—Section 286.011 shall be

applicable to every prospective loss cost and rate filing,

approval or disapproval of filing, rating deviation from filing,
or appeal from any of these regarding workers’ compensation and
employer’s liability insurances.

Section 15. Subsection (1) of section 627.101, Florida
Statutes, i1s amended to read:

627.101 When filing becomes effective; workers’
compensation and employer’s liability insurances.—

(1) The office shall review all required filings as to

workers’ compensation and employer’s liability insurances as
soon as reasonably possible after they have been made in order
to determine whether they meet the applicable requirements of
this part. If the office determines that part of a required xate
filing does not meet the applicable requirements of this part,
it may reject so much of the filing as does not meet these
requirements, and approve the remainder of the filing.

Section 16. Section 627.211, Florida Statutes, 1s amended
to read:

627.211 Annual report by the office on the workers’
compensation insurance market DPeviatieonsi—workers!l—compensation
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competition, based upon economic analysis and tests. The report

must also contain an analysis of each insurer’s capital compared

to minimum risk-based capital. The purpose of this report is to

aid the Legislature in determining whether changes to the
workers’ compensation rating laws are warranted. The report must
also document that the office has complied with the provisions
of s. 627.096 which require the office to investigate and study
all workers’ compensation insurers in the state and to study the
data, statistics, schedules, or other information as it finds
necessary to assist in its review of workers’ compensation rate
filings.

Section 17. Section 627.2151, Florida Statutes, is created
to read:

627.2151 Workers’ compensation excessive defense and cost

containment expenses.—

(1) As used in this section, the term “defense and cost

containment expenses” or “DCCE” includes the following Florida

expenses of an insurer group or insurer writing workers’

compensation insurance:

Insurance company attorney fees;

Expert witnesses;

Medical examinations and autopsies;

Medical fee review panels;

Bill auditing;

Treatment utilization reviews;

Preferred provider network expenses; and

Vocational rehabilitation.

N D@ |Hh |0 O [Q |T |

Fach insurer group or insurer writing workers’

compensation insurance shall file with the office a schedule of
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958 Florida defense and cost containment expenses and total Florida

959 incurred losses for each of the 3 years before the most recent

960 accident year. The DCCE and incurred losses must be valued as of

961 December 31 of the first year following the latest accident year

962 to be reported, developed to an ultimate basis, and at two 12-

963 month intervals thereafter, each developed to an ultimate basis,

964 so that a total of three evaluations will be provided for each

965 accident year. The first year reported shall be accident year

966| 2018, so that the reporting of 3 accident years under this

967| evaluation will not take place until accident years 2019 and

968 2020 have become available.

969 (3) Excessive DCCE occurs when the Florida defense and cost

970 containment expenses for workers’ compensation exceed 15 percent

971 of Florida workers’ compensation incurred losses by the insurer

972 or insurer group for the 3 most recent calendar years for which

973 data 1is to be filed under this section.

974 (4) If the insurer or insurer group realizes excessive

975 DCCE, the office must order a return of the excess amounts after

976| affording the insurer or insurer group an opportunity for a

977| hearing and otherwise complying with the requirements of chapter

978 120. Excessive DCCE amounts must be returned in all instances

979| unless the insurer or insurer group affirmatively demonstrates

980 to the office that the refund of the excessive DCCE amounts will

981 render a member of the insurer group financially impaired or

982 will render it insolvent under provisions of the Florida

983 Insurance Code.

984 (5) Any excess DCCE amount must be returned to

985| policyholders in the form of a cash refund or credit toward the

986 future purchase of insurance. The refund or credit must be made
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on a pro rata basis in relation to the final compilation year

earned premiums to the policyholders of record of the insurer or

insurer group on December 31 of the final compilation year. Cash

refunds and data in required reports to the office may be

rounded to the nearest dollar and must be consistently applied.

(6) (a) Refunds must be completed in one of the following

ways:

1. A cash refund must be completed within 60 days after

entry of a final order indicating that excessive DCCE has been

realized.

2. A credit to renewal policies must be applied to policy

renewal premium notices that are forwarded to insureds more than

60 calendar days after entry of a final order indicating that

excessive DCCE has been realized. If the insured thereafter

cancels a policy or otherwise allows the policy to terminate,

the insurer or insurer group must make a cash refund not later

than 60 days after coverage termination.

(b) Upon completion of the renewal credits or refunds, the

insurer or insurer group shall immediately certify having made

the refunds to the office.

(7) Any refund or renewal credit made pursuant to this

section is treated as a policyholder dividend applicable to the

year immediately succeeding the compilation period giving rise

to the refund or credit, for purposes of reporting under this

section for subsequent years.

Section 18. Section 627.291, Florida Statutes, 1s amended

to read:
627.291 Information to be furnished insureds; appeal by

insureds; workers’ compensation and employer’s liability
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insurances.—
(1) As to workers’ compensation and employer’s liability

insurances, every rating organization filing prospective loss

costs and every insurer which makes its own rates shall, within

a reasonable time after receiving written request therefor and
upon payment of such reasonable charge as it may make, furnish
to any insured affected by a rate made by it, or to the
authorized representative of such insured, all pertinent
information as to such rate.

(2) As to workers’ compensation and employer’s liability

insurances, every rating organization filing prospective loss

costs and every insurer which makes its own rates shall provide

within this state reasonable means whereby any person aggrieved
by the application of its rating system may be heard, in person
or by his or her authorized representative, on his or her
written request to review the manner in which such rating system
has been applied in connection with the insurance afforded him

or her. If the rating organization filing prospective loss costs

or the insurer making its own rates fails to grant or rejects

such request within 30 days after it is made, the applicant may
proceed in the same manner as if his or her application had been
rejected. Any party affected by the action of such rating

organization filing prospective loss costs or insurer making its

own rates on such request may, within 30 days after written
notice of such action, appeal to the office, which may affirm or
reverse such action.

Section 19. Section 627.318, Florida Statutes, is amended
to read:

627.318 Records.—Every insurer, rating organization filing
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1045| prospective loss costs, and advisory organization and every

1046| group, association, or other organization of insurers which
1047| engages in joint underwriting or joint reinsurance shall
1048| maintain reasonable records, of the type and kind reasonably
1049| adapted to its method of operation, of its experience or the
1050 experience of its members and of the data, statistics, or
1051 information collected or used by it in connection with the

1052| prospective loss costs, rates, rating plans, rating systems,

1053| underwriting rules, policy or bond forms, surveys, or

1054| inspections made or used by it, so that such records will be
1055| available at all reasonable times to enable the office to
10506 determine whether such organization, insurer, group, or

1057 association, and, in the case of an insurer or rating

1058 organization, every prospective loss cost, rate, rating plan,

1059 and rating system made or used by it, complies with the

1060| provisions of this part applicable to it. The maintenance of
1061 such records in the office of a licensed rating organization of
1062| which an insurer is a member or subscriber will be sufficient
1063| compliance with this section for any such insurer maintaining
1064| membership or subscribership in such organization, to the extent

1065 that the insurer uses the prospective loss costs, rates, rating

1066| plans, rating systems, or underwriting rules of such

1067 organization. Such records shall be maintained in an office
1068| within this state or shall be made available for examination or
1069 inspection within this state by the department at any time upon
1070| reasonable notice.

1071 Section 20. Section 627.361, Florida Statutes, is amended
1072 to read:

1073 627.361 False or misleading information.—No person shall
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willfully withhold information from or knowingly give false or
misleading information to the office, any statistical agency
designated by the office, any rating organization, or any

insurer, which will affect the prospective loss costs, rates, or

premiums chargeable under this part.

Section 21. Subsections (1) and (2) of section 627.371,
Florida Statutes, are amended to read:

627.371 Hearings.—

(1) Any person aggrieved by any rate charged, rating plan,
rating system, or underwriting rule followed or adopted by an
insurer, and any person aggrieved by any rating plan, rating
system, or underwriting rule followed or adopted by a rating
organization, may herself or himself or by her or his authorized
representative make written request of the insurer or rating

organization to review the manner in which the prospective loss

cost, rate, plan, system, or rule has been applied with respect
to insurance afforded her or him. If the request is not granted
within 30 days after it is made, the requester may treat it as
rejected. Any person aggrieved by the refusal of an insurer or
rating organization to grant the review requested, or by the
failure or refusal to grant all or part of the relief requested,
may file a written complaint with the office, specifying the
grounds relied upon. If the office has already disposed of the
issue as raised by a similar complaint or believes that probable
cause for the complaint does not exist or that the complaint is
not made in good faith, it shall so notify the complainant.
Otherwise, and if it also finds that the complaint charges a
violation of this chapter and that the complainant would be

aggrieved if the violation is proven, it shall proceed as
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1103 provided in subsection (2).
1104 (2) If after examination of an insurer, rating
1105| organization, advisory organization, or group, association, or
1106| other organization of insurers which engages in joint
1107| underwriting or joint reinsurance, upon the basis of other
1108 information, or upon sufficient complaint as provided in
1109 subsection (1), the office has good cause to believe that such

1110 insurer, organization, group, or association, or any prospective

1111 loss cost, rate, rating plan, or rating system made or used by
1112 any such insurer or rating organization, does not comply with
1113| the requirements and standards of this part applicable to it, it
1114 shall, unless it has good cause to believe such noncompliance is
1115 willful, give notice in writing to such insurer, organization,
1116| group, or association stating therein in what manner and to what
1117 extent noncompliance is alleged to exist and specifying therein
1118 a reasonable time, not less than 10 days thereafter, in which
1119 the noncompliance may be corrected, including any premium

1120 adjustment.

1121 Section 22. This act shall take effect July 1, 2017.
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