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LEGISLATIVE ACTION

Senate . House
Floor: 2/AD/2R . Floor: CA
05/05/2017 11:30 AM . 05/05/2017 02:39 PM

Senator Farmer moved the following:

Senate Substitute for Amendment (655850) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (40) of section 440.02, Florida
Statutes, 1s amended to read:

440.02 Definitions.—When used in this chapter, unless the
context clearly requires otherwise, the following terms shall
have the following meanings:

(40) “Specificity” means information on the petition for
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benefits sufficient to put the employer or carrier on notice of
the exact statutory classification and outstanding time period

for each requested benefit, the specific amount of each

requested benefit, the calculation used for computing the

requested benefit, efberefits beingreguested and imeludes a

detailed explanation of any benefits received that should be

increased, decreased, changed, or otherwise modified. If the

petition is for medical benefits, the information must shadd

include specific details as to why such benefits are being
requested, why such benefits are medically necessary, and why
current treatment, if any, is not sufficient. Any petition
requesting alternate or other medical care, including, but not
limited to, petitions requesting psychiatric or psychological
treatment, must specifically identify the physician, as defined
in s. 440.13(1), who is recommending such treatment. A copy of a
report from such physician making the recommendation for
alternate or other medical care must shad* also be attached to
the petition. A judge of compensation claims may shald not order
such treatment if a physician is not recommending such
treatment.

Section 2. Paragraph (c) of subsection (3) of section
440.105, Florida Statutes, i1s amended to read:

440.105 Prohibited activities; reports; penalties;
limitations.—

(3) Whoever violates any provision of this subsection
commits a misdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(c) Except for an attorney who is retained by or for an

injured worker and who receives a fee or other consideration
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from or on behalf of such worker, it is unlawful for any
aEterpey—or—other person, in his or her individual capacity or

in his or her capacity as a public or private employee, or for

any firm, corporation, partnership, or association to receive
any fee or other consideration or any gratuity from a person on
account of services rendered for a person in connection with any
proceedings arising under this chapter, unless such fee,
consideration, or gratuity is approved by a judge of
compensation claims or by the Deputy Chief Judge of Compensation
Claims.

Section 3. Paragraph (f) of subsection (2), paragraphs (d)
and (i) of subsection (3), paragraph (a) of subsection (4),
paragraphs (a) and (c) of subsection (5), and paragraphs (c) and
(d) of subsection (9) of section 440.13, Florida Statutes, are
amended, to read:

440.13 Medical services and supplies; penalty for
violations; limitations.—

(2) MEDICAL TREATMENT; DUTY OF EMPLOYER TO FURNISH.-—

(f) Upon the written request of the employee, the carrier
shall give the employee the opportunity for one change of
physician during the course of treatment for any one accident.
Upon the granting of a change of physician, the originally
authorized physician in the same specialty as the changed
physician shall become deauthorized upon written notification by
the employer or carrier. The carrier shall authorize an
alternative physician who shall not be professionally affiliated
with the previous physician within 5 business days after receipt
of the request. If the carrier fails to provide a change of

physician as requested by the employee, the employee may select
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the physician and such physician shall be considered authorized
if the treatment being provided is compensable and medically

necessary.

Failure of the carrier to timely comply with this subsection
shall be a violation of this chapter and the carrier shall be
subject to penalties as provided for in s. 440.525.

(3) PROVIDER ELIGIBILITY; AUTHORIZATION.-—

(d) A carrier must—respend, by telephone or in writing,

must authorize or deny £e a request for authorization from an

authorized health care provider by the close of the third

business day after receipt of the request. A carrier authorizes

the request if it whe fails to respond to a written request for

authorization for referral for medical treatment by the close of
the third business day after receipt of the request eensernts—te
themediecal necessity—for sueh—+treatment. All such requests must
be made to the carrier. Notice to the carrier does not include
notice to the employer.

(i) Notwithstanding paragraph (d), a claim for specialist
consultations, surgical operations, physiotherapeutic or
occupational therapy procedures, X-ray examinations, or special
diagnostic laboratory tests that cost more than $1,000 and other
specialty services that the department identifies by rule is not
valid and reimbursable unless the services have been expressly
authorized by the carrier, unless the carrier has failed to
respond within 10 business days to a written request for
authorization, or unless emergency care is required. The insurer
shall authorize such consultation or procedure unless the health

care provider or facility is not authorized, unless such
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99 treatment is not in accordance with practice parameters and
100 |protocols of treatment established in this chapter, or unless a
101 judge of compensation claims has determined that the
102 consultation or procedure is not medically necessary, not in
103 accordance with the practice parameters and protocols of
104 treatment established in this chapter, or otherwise not
105 compensable under this chapter. Authorization of a treatment
106 |plan does not constitute express authorization for purposes of
107 this section, except to the extent the carrier provides
108 otherwise in its authorization procedures. This paragraph does
109 |not limit the carrier’s obligation to identify and disallow
110 overutilization or billing errors.
111 (4) NOTICE OF TREATMENT TO CARRIER; FILING WITH
112 DEPARTMENT .—
113 (a) Any health care provider providing necessary remedial
114 treatment, care, or attendance to any injured worker shall
115 submit treatment reports to the carrier in a format prescribed
116 |by the department. A claim for medical or surgical treatment is
117 not valid or enforceable against such employer or employee,
118 unless, by the close of the third business day following the
119 first treatment, the physician providing the treatment furnishes
120 to the employer or carrier a preliminary notice of the injury
121 and treatment in a format prescribed by the department and,
122 within 15 business days thereafter, furnishes to the employer or
123 carrier a complete report, and subsequent thereto furnishes
124 progress reports, 1f requested by the employer or insurance

125 carrier, at intervals of not less than 15 business days 3—weeks

126 apart or at less frequent intervals if requested in a format

127 |prescribed by the department.
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(5) INDEPENDENT MEDICAL EXAMINATIONS.-—

(a) In any dispute concerning overutilization, medical
benefits, compensability, or disability under this chapter, the
carrier or the employee may select an independent medical
examiner. If the parties agree, the examiner may be a health
care provider treating or providing other care to the employee.
An independent medical examiner may not render an opinion
outside his or her area of expertise, as demonstrated by
licensure and applicable practice parameters. The employer and
employee shall be entitled to only one independent medical
examination per accident and not one independent medical
examination per medical specialty. The party requesting and
selecting the independent medical examination shall be
responsible for all expenses associated with said examination,
including, but not limited to, medically necessary diagnostic
testing performed and physician or medical care provider fees
for the evaluation. The party selecting the independent medical
examination shall identify the choice of the independent medical
examiner to all other parties within 15 business days after the
date the independent medical examination is to take place.
Failure to timely provide such notification shall preclude the
requesting party from submitting the findings of such
independent medical examiner in a proceeding before a judge of
compensation claims. The independent medical examiner may not
provide followup care if such recommendation for care is found
to be medically necessary. If the employee prevails in a medical
dispute as determined in an order by a judge of compensation
claims or if benefits are paid or treatment provided after the

employee has obtained an independent medical examination based
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upon the examiner’s findings, the costs of such examination
shall be paid by the employer or carrier.

(c) The carrier may, at its election, contact the claimant
directly to schedule a reasonable time for an independent
medical examination. The carrier must confirm the scheduling
agreement in writing with the claimant and the claimant’s
counsel, if any, at least 7 business days before the date upon
which the independent medical examination is scheduled to occur.
An attorney representing a claimant is not authorized to
schedule the self-insured employer’s or carrier’s independent
medical evaluations under this subsection. Neither the self-
insured employer nor the carrier shall be responsible for
scheduling any independent medical examination other than an
employer or carrier independent medical examination.

(9) EXPERT MEDICAL ADVISORS.—

(c) If there is disagreement in the opinions of the health
care providers, if two health care providers disagree on medical
evidence supporting the employee’s complaints or the need for
additional medical treatment, or if two health care providers
disagree that the employee is able to return to work, the
department may, and the judge of compensation claims shall, upon
his or her own motion or within 15 business days after receipt
of a written request by either the injured employee, the
employer, or the carrier, order the injured employee to be
evaluated by an expert medical advisor. The injured employee and
the employer or carrier may agree on the health care provider to
serve as an expert medical advisor. If the parties do not agree,
the judge of compensation claims shall select an expert medical

advisor from the department’s list of certified expert medical
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advisors. If a certified medical advisor within the relevant
medical specialty is unavailable, the judge of compensation
claims shall appoint any otherwise qualified health care
provider to serve as an expert medical advisor without obtaining
the department’s certification. The opinion of the expert
medical advisor is presumed to be correct unless there is clear
and convincing evidence to the contrary as determined by the
judge of compensation claims. The expert medical advisor
appointed to conduct the evaluation shall have free and complete
access to the medical records of the employee. An employee who
fails to report to and cooperate with such evaluation forfeits
entitlement to compensation during the period of failure to
report or cooperate.

(d) The expert medical advisor must complete his or her
evaluation and issue his or her report to the department or to
the judge of compensation claims within 15 business days after
receipt of all medical records. The expert medical advisor must
furnish a copy of the report to the carrier and to the employee.

Section 4. Paragraph (a) of subsection (2) and paragraph
(e) of subsection (4) of section 440.15, Florida Statutes, are
amended to read:

440.15 Compensation for disability.—Compensation for
disability shall be paid to the employee, subject to the limits
provided in s. 440.12(2), as follows:

(2) TEMPORARY TOTAL DISABILITY.-—

(a) Subject to subsection (7), in case of disability total
in character but temporary in quality, 66 2/3 or 66.67 percent
of the average weekly wages shall be paid to the employee during

the continuance thereof, not to exceed 260 164 weeks except as
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provided in this subsection, s. 440.12(1), and s. 440.14(3).
Once the employee reaches the maximum number of weeks allowed,
or the employee reaches the date of maximum medical improvement,
whichever occurs earlier, temporary disability benefits shall
cease and the injured worker’s permanent impairment shall be
determined.

(4) TEMPORARY PARTIAL DISABILITY.—

(e) Such benefits shall be paid during the continuance of
such disability, not to exceed a period of 260 64 weeks, as
provided by this subsection and subsection (2). Once the injured
employee reaches the maximum number of weeks, temporary
disability benefits cease and the injured worker’s permanent
impairment must be determined. If the employee is terminated
from postinjury employment based on the employee’s misconduct,
temporary partial disability benefits are not payable as
provided for in this section. The department shall by rule
specify forms and procedures governing the method and time for
payment of temporary disability benefits for dates of accidents
before January 1, 1994, and for dates of accidents on or after
January 1, 1994.

Section 5. Subsection (2) of section 440.151, Florida
Statutes, is amended to read:

440.151 Occupational diseases.—

(2) Whenever used in this section the term “occupational
disease” shall be construed to mean only a disease which is due
to causes and conditions which are characteristic of and
peculiar to a particular trade, occupation, process, or
employment, and to exclude all ordinary diseases of life to

which the general public is exposed, unless the incidence of the
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disease is substantially higher in the particular trade,
occupation, process, or employment than for the general public.
“Occupational disease” means only a disease for which there are
epidemiological studies showing that exposure to the specific
substance involved, at the levels to which the employee was
exposed, may cause the precise disease sustained by the

employee. Notwithstanding any provision of this chapter, for

firefighters, as defined in s. 112.81, multiple myeloma and non-

Hodgkin’s lymphoma are deemed to be occupational diseases that

arise out of work performed in the course and scope of

employment.

Section 6. Subsections (2) and (5) of section 440.192,
Florida Statutes, are amended to read:

440.192 Procedure for resolving benefit disputes.—

(2) Upon receipt, the Office of the Judges of Compensation
Claims shall review each petition and shall dismiss each
petition or any portion of such a petition that does not on its

face meet the requirements of this section and the definition of

specificity under s. 440.02, and specifically identify or

itemize the following:

(a) The name, address, and telephone number;—ard—sSociat

seevrityrumeer of the employee.

(b) The name, address, and telephone number of the
employer.
(c) A detailed description of the injury and cause of the

injury, including the Florida county or, if outside of Florida,

the state Feeatiern of the occurrence and the date or dates of
the accident.

(d) A detailed description of the employee’s job, work
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273 responsibilities, and work the employee was performing when the
274 injury occurred.

275 (e) The specific time period for which compensation and the
276 specific classification of compensation were not timely

277 |provided.

278 (f) The specific date of maximum medical improvement,

279 character of disability, and specific statement of all benefits

280 or compensation that the employee is seeking. A claim for

281 |permanent benefits must include the specific date of maximum

282 |medical improvement and the specific date that such permanent

283 |benefits are claimed to begin.

284 (g) All specific travel costs to which the employee

285 believes she or he is entitled, including dates of travel and
286 |purpose of travel, means of transportation, and mileage and

287 including the date the request for mileage was filed with the
288 carrier and a copy of the request filed with the carrier.

289 (h) A specific listing of all medical charges alleged

290 unpaid, including the name and address of the medical provider,
291 the amounts due, and the specific dates of treatment.

292 (1) The type or nature of treatment care or attendance

293 sought and the justification for such treatment. If the employee
294 is under the care of a physician for an injury identified under
295 |paragraph (c), a copy of the physician’s request, authorization,
296 or recommendation for treatment, care, or attendance must

297 accompany the petition.

298 (j) The specific amount of compensation claimed to be

299 accurate and the methodology claimed to accurately calculate the

300 average weekly wage, if the average weekly wage calculated by

301 the employer or carrier is disputed. If the petition does not
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include a claim under this paragraph, the average weekly wage

and corresponding compensation calculated by the employer or

carrier are presumed to be accurate.

(k)45 A specific explanation of any other disputed issue

that a judge of compensation claims will be called to rule upon.

The dismissal of any petition or portion of such a petition

under this subsection seetien is without prejudice and does not

require a hearing.

(5) (a) All motions to dismiss must state with particularity
the basis for the motion. The judge of compensation claims shall
enter an order upon such motions without hearing, unless good

cause for hearing is shown. Dismissal of any petition or portion

of a petition under this subsection is without prejudice.

(b) Upon motion that a petition or portion of a petition be

dismissed for lack of specificity, the judge of compensation

claims shall enter an order on the motion, unless stipulated in

writing by the parties, within 10 days after the motion is filed

or, if good cause for hearing is shown, within 20 days after

hearing on the motion. When any petition or portion of a

petition is dismissed for lack of specificity under this
subsection, the claimant must be allowed 20 days after the date
of the order of dismissal in which to file an amended petition.
Any grounds for dismissal for lack of specificity under this
section which are not asserted within 30 days after receipt of
the petition for benefits are thereby waived.

Section 7. Section 440.34, Florida Statutes, is amended to
read:

440.34 Attorney Attermeyls fees; costs.—
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331 (1) (a) A fee, gratuity, or other consideration may not be

332 paid by a carrier or employer fer—a—etaimant in connection with

333 any proceedings arising under this chapter, unless approved by

334 the judge of compensation claims or court having jurisdiction

335 over such proceedings. Any attorney fees attermeyls—F approved

336 |by a judge of compensation claims for benefits secured on behalf
337 of a claimant must equal to 20 percent of the first $5,000 of
338 the amount of the benefits secured, 15 percent of the next

339 $5,000 of the amount of the benefits secured, 10 percent of the
340 remaining amount of the benefits secured to be provided during
341 the first 10 years after the date the claim is filed, and 5

342 |percent of the benefits secured after 10 years.

343 (b) However, the judge of compensation claims shall

344 consider the following factors in each case and may increase or

345 decrease the attorney fees, based on a maximum hourly rate of

346 $250 per hour, if in his or her judgment he or she expressly

347 finds that the circumstances of the particular case warrant such

348 action:

349 1. The time and labor required, the novelty and difficulty

350 of the questions involved, and the skill requisite to perform

351 the legal service properly.

352 2. The fee customarily charged in the locality for similar

353 legal services.

354 3. The amount involved in the controversy and the benefits

355 resulting to the claimant.

356 4. The time limitation imposed by the claimant or the

357 circumstances.

358 5. The experience, reputation, and ability of the attorney

359 or attorneys performing services.
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6. The contingency or certainty of a fee.

(c) The judge of compensation claims shall not approve a

)

4+
T

ar

R O~ IO SO ST, IR
J_LJU.J_LA.L_,J_ULJ. [ S N J_U.J.llt./ o CAITT o o C C LTI T

—
(=]

H

compensation order—a—ein 7

at 3o + 3 n LS ore mant Ihat o n 3 B B
o o CcTrpuraocTTUlT OT (255 I BRI S SR 1 5 SR A S SR N S S ) S g a8 TS O L8 o

aEte¥rpey; Oor any other agreement related to benefits under this

chapter which provides for attorney fees paid by a carrier or

employer amp—attermeyls—Ffee 1in excess of the amount permitted by

this section. The judge of compensation claims is not required

to approve any retainer agreement between the claimant and his

or her attorney. The—retaineragreement—as—tofees—and—ecosts—may

(2) In awarding a claimant’s attorney fees paid by a

carrier or employer attermeyls—fee, the judge of compensation

claims shall consider only those benefits secured by the
attorney. An attorney is not entitled to attorney attermeyls
fees for representation in any issue that was ripe, due, and
owing and that reasonably could have been addressed, but was not
addressed, during the pendency of other issues for the same
injury. The amount, statutory basis, and type of benefits
obtained through legal representation shall be listed on all
attorney atterrmey’s fees awarded by the judge of compensation
claims. For purposes of this section, the term “benefits
secured” does not include future medical benefits to be provided
on any date more than 5 years after the date the claim is filed.
In the event an offer to settle an issue pending before a judge
of compensation claims, including attorney atternreyls fees as
provided for in this section, is communicated in writing to the

claimant or the claimant’s attorney at least 30 days prior to
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the trial date on such issue, for purposes of calculating the
amount of attorney atterreyls fees to be taxed against the
employer or carrier, the term “benefits secured” shall be deemed
to include only that amount awarded to the claimant above the
amount specified in the offer to settle. If multiple issues are
pending before the judge of compensation claims, said offer of
settlement shall address each issue pending and shall state
explicitly whether or not the offer on each issue is severable.
The written offer shall also unequivocally state whether or not
it includes medical witness fees and expenses and all other
costs associated with the claim.

(3) If any party should prevail in any proceedings before a
judge of compensation claims or court, there shall be taxed
against the nonprevailing party the reasonable costs of such
proceedings, not to include attorney attermreyls fees. A claimant
is responsible for the payment of her or his own attorney

atterpeyls fees, except that a claimant is entitled to recover

attorney fees amp—atterreyls—fee in an amount equal to the amount

provided for in subsection (1) er—subseetien—+- from a carrier

or employer:

(a) Against whom she or he successfully asserts a petition
for medical benefits only, if the claimant has not filed or is
not entitled to file at such time a claim for disability,
permanent impairment, wage-loss, or death benefits, arising out
of the same accident;

(b) In any case in which the employer or carrier files a
response to petition denying benefits with the Office of the
Judges of Compensation Claims and the injured person has

employed an attorney in the successful prosecution of the
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(c) In a proceeding in which a carrier or employer denies

petition;

that an accident occurred for which compensation benefits are
payable, and the claimant prevails on the issue of
compensability; or

(d) In cases where the claimant successfully prevails in

proceedings filed under s. 440.24 or s. 440.28.

Regardless of the date benefits were initially requested,
attorney attermeyls fees shall not attach under this subsection
until 30 days after the date the carrier or employer, if self-
insured, receives the petition.

(4) In such cases in which the claimant is responsible for

the payment of her or his own attorney attermreyls fees, such

fees are a lien upon compensation payable to the claimant,
notwithstanding s. 440.22.

(5) If any proceedings are had for review of any claim,
award, or compensation order before any court, the court may
award the injured employee or dependent attorney fees anm

aEterpeyls—fee to be paid by the employer or carrier, in its

discretion, which shall be paid as the court may direct.

(6) A judge of compensation claims may not enter an order
approving the contents of a retainer agreement that permits
placing any portion of the employee’s compensation into an
escrow account until benefits have been secured.

(7) This section may not be interpreted to limit or

otherwise infringe on a claimant’s right to retain an attorney

and pay the attorney reasonable attorney fees for legal services

related to a claim under the Workers’ Compensation Law Ff—an
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Section 8. Effective July 1, 2018, subsection (10) of

section 624.482, Florida Statutes, 1s amended to read:

624.482 Making and use of rates.—

(10) Any self-insurance fund that writes workers’
compensation insurance and employer’s liability insurance is
subject to, and shall make all rate filings for workers’
compensation insurance and employer’s liability insurance in
accordance with, ss. 627.091, 627.101, 627.111, 627.141,
627.151, 627.171, and 627.191—and—627+2++.

Section 9. Effective July 1, 2018, subsections (3), (4),
and (6) of section 627.041, Florida Statutes, are amended to

read:

627.041 Definitions.—As used in this part:

(3) “Rating organization” means every person, other than an
authorized insurer, whether located within or outside this
state, who has as his or her object or purpose the making of

prospective loss costs, rates, rating plans, or rating systems.

Two or more authorized insurers that act in concert for the

purpose of making prospective loss costs, rates, rating plans,

or rating systems, and that do not operate within the specific
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authorizations contained in ss. 627.311, 627.314(2), (4), and
627.351, shall be deemed to be a rating organization. No single
insurer shall be deemed to be a rating organization.

(4) “Advisory organization” means every group, association,
or other organization of insurers, whether located within or
outside this state, which prepares policy forms or makes
underwriting rules incident to but not including the making of

prospective loss costs, rates, rating plans, or rating systems

or which collects and furnishes to authorized insurers or rating
organizations loss or expense statistics or other statistical
information and data and acts in an advisory, as distinguished
from a ratemaking, capacity.

(6) “Subscriber” means an insurer which is furnished at its
request:

(a) With prospective loss costs, rates, and rating manuals

by a rating organization of which it is not a member; or

(b) With advisory services by an advisory organization of
which it is not a member.

Section 10. Effective July 1, 2018, subsection (1) of
section 627.0612, Florida Statutes, i1s amended to read:

627.0612 Administrative proceedings in rating
determinations.—

(1) In any proceeding to determine whether prospective loss

costs, rates, rating plans, or other matters governed by this
part comply with the law, the appellate court shall set aside a
final order of the office if the office has violated s.
120.57(1) (k) by substituting its findings of fact for findings
of an administrative law judge which were supported by competent

substantial evidence.
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Section 11. Effective July 1, 2018, subsection (1) of
section 627.062, Florida Statutes, i1s amended to read:
0627.0062 Rate standards.—

(1) The rates and loss costs for all classes of insurance

to which the provisions of this part are applicable may not be
excessive, inadequate, or unfairly discriminatory.

Section 12. Effective July 1, 2018, subsection (1) of
section 627.06045, Florida Statutes, i1s amended to read:

627.0645 Annual filings.—

(1) Each rating organization filing rates for, and each
insurer writing, any line of property or casualty insurance to
which this part applies, except:

Wor] , . i 1 NI
insgranece;s

(a)+P)r Insurance as defined in ss. 624.604 and 624.605,
limited to coverage of commercial risks other than commercial
residential multiperil; or

(b)4e» Travel insurance, 1if issued as a master group policy
with a situs in another state where each certificateholder pays
less than $30 in premium for each covered trip and where the
insurer has written less than $1 million in annual written

premiums in the travel insurance product in this state during

the most recent calendar year,

shall make an annual base rate filing for each such line with
the office no later than 12 months after its previous base rate
filing, demonstrating that its rates are not inadequate.

Section 13. Effective July 1, 2018, subsections (1) and (5)

of section 627.072, Florida Statutes, are amended to read:
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627.072 Making and use of rates.—
(1) As to workers’ compensation and employer’s liability
insurance, the following factors shall be used in the

determination and fixing of loss costs or rates, as applicable:

(a) The past loss experience and prospective loss
experience within and outside this state;

(b) The conflagration and catastrophe hazards;

(c) A reasonable margin for underwriting profit and
contingencies;

(d) Dividends,

savings, or unabsorbed premium deposits

allowed or returned by insurers to their policyholders, members,
or subscribers;

(e) Investment income on unearned premium reserves and loss
reserves;

(f) Past expenses and prospective expenses, both those
countrywide and those specifically applicable to this state; and

(g) All other relevant factors, including Jjudgment factors,

within and outside this state.
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Florida Statutes, is amended to read:
627.091 Rate filings; workers’ compensation and employer’s
liability insurances.—

(1) As used in this section, the term:

(a) “Expenses” means the portion of a rate which is

attributable to acquisition, field supervision, collection

expenses, taxes, reinsurance, assessments, and general expenses.

(b) “Loss cost modifier” means an adjustment to, or a

deviation from, the approved prospective loss costs filed by a

licensed rating organization.

(c) “Loss cost multiplier” means the profit and expense

factor, expressed as a single nonintegral number to be applied

to the prospective loss costs, which is associated with writing

workers’ compensation and employer’s liability insurance and

which is approved by the office in making rates for each

classification of risks used by that insurer.

(d) “Prospective loss costs” means the portion of a rate

which reflects historical industry average aggregate losses and

loss adjustment expenses projected through development to their

ultimate value and through trending to a future point in time.

The term does not include provisions for profit or expenses

other than loss adjustment expense.

(2)4+r As to workers’ compensation and employer’s liability
insurances, every insurer shall file with the office every
manual of classifications, rules, and rates, every rating plan,
and every modification of any of the foregoing which it proposes

to use. Each insurer or insurer group shall independently and

individually file with the office the final rates it proposes to

use. An insurer may satisfy this filing requirement by adopting
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the most recent loss costs filed by a licensed rating

organization and approved by the office, and by otherwise

complying with this part. Each insurer shall file data in

accordance with the uniform statistical plan approved by the

office. Every filing under this subsection:

(a) Must state the proposed effective date and must be made

at least 90 days before such proposed effective date;

(b) Must indicate the character and extent of the coverage

contemplated;

(c) May use the most recent approved prospective loss costs

filed by a licensed rating organization in combination with the

insurer’s own approved loss cost multiplier and loss cost

modifier;

(d) Must include all deductibles required in chapter 440,

and may include additional deductible provisions in its manual

of classifications, rules, and rates. All deductibles must be in

a form and manner that is consistent with the underlying purpose

of chapter 440;

(e) May use variable or fixed expense loads or a

combination thereof, and may vary the expense, profit, or

contingency provisions by class or group of classes, if the

insurer files supporting data justifying such variations;

(f) May include a schedule of proposed premium discounts,

credits, and surcharges. The office may not approve discounts,

credits, and surcharges unless they are based on objective

criteria that bear a reasonable relationship to the expected

loss, expense, or profit experience of an individual

policyholder or a class of policyholders; and

(g) May file a minimum premium or expense constant Every
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650 | insurer—is—outhorized—toinclude deductible provisions—in—+t5
651 | menvat—eof—elassificationsy—rutes;—and—rates—Such deduetibles

652 |shelt—Sn—altl—ecasesbein o formond manner—which isecensistent
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656 |eoverage—contempltateds When a filing is not accompanied by the

657 information upon which the insurer or rating organization

658 supports the filing and the office does not have sufficient
659 information to determine whether the filing meets the applicable

660 requirements of this part, the office, +t—shald within 15 days

661 after the date of filing, shall require the insurer or rating

662 organization to furnish the information upon which it supports

663 the filing. The information furnished in support of a filing may
664 include:
665 (a) The experience or judgment of the insurer or rating

666 organization making the filing;

667 (b) The +&s interpretation of any statistical data which
668 the insurer or rating organization making the filing 4t relies
669 |upon;

670 (c) The experience of other insurers or rating

671 organizations; or
672 (d) Any other factors which the insurer or rating
673 organization making the filing deems relevant.

674 (4)43r A filing and any supporting information are shalt—be

675 open to public inspection as provided in s. 119.07(1).

676 (5)+4r An insurer may become satisfyits—-ebligation—to—make

677 |suweh—filings—Py Pbecoming a member of, or a subscriber to, a
678 licensed rating organization that whiekh makes loss costs sueh
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filings and by authorizing the office to accept such filings in
its behalf; but nothing contained in this chapter shall be
construed as requiring any insurer to become a member or a
subscriber to any rating organization.

(6) A licensed rating organization may develop and file for

approval with the office reference filings containing

prospective loss costs and the underlying loss data, and other

supporting statistical and actuarial information. A rating

organization may not develop or file final rates or multipliers

for expenses, profit, or contingencies. After a loss cost

reference filing is filed with the office and is approved, the

rating organization must provide its member subscribers with a

copy of the approved reference filing.

(7) A rating organization may file supplementary rating

information and rules, including, but not limited to,

policywriting rules, rating plan classification codes and

descriptions, experience modification plans, statistical plans

and forms, and rules that include factors or relativities, such

as increased limits factors, classification relativities, or

similar factors, but that exclude minimum premiums. An insurer

may use supplementary rating information if such information is

approved by the office.
(8)+45)F Pursuant to the provisions of s. 624.3161, the

office may examine the underlying statistical data used in such
filings.
(9) 46> Whenever the committee of a recognized rating

organization with authority to file prospective loss costs for

use by insurers in determining respensikility—fer workers’

compensation and employer’s liability insurance rates in this
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708 state meets to discuss the necessity for, or a request for,

709 Florida rate increases or decreases in prospective loss costs in

710 this state, the determination of prospective loss costs in this

711 state Flerida—rates, the prospective loss costs ¥ates to be

712 requested in this state, and any other matters pertaining

713 specifically and directly to prospective loss costs in this
714 state sweh—Fleorida—¥rates, such meetings shall be held in this
715 state and are shatd—be subject to s. 286.011. The committee of

716 such a rating organization shall provide at least 3 weeks’ prior
717 |notice of such meetings to the office and shall provide at least
718 14 days’ prior notice of such meetings to the public by

719 |publication in the Florida Administrative Register.

720 (10) An insurer group with multiple insurers writing

721 workers’ compensation and employer’s liability insurance shall

722 file underwriting rules not contained in rating manuals.

723 Section 15. Effective July 1, 2018, section 627.093,

724 Florida Statutes, i1s amended to read:
725 627.093 Application of s. 286.011 to workers’ compensation
726 and employer’s liability insurances.—Section 286.011 shall be

727 applicable to every prospective loss cost and rate filing,

728 approval or disapproval of filing, rating deviation from filing,
729 or appeal from any of these regarding workers’ compensation and
730 employer’s liability insurances.

731 Section 16. Effective July 1, 2018, subsection (1) of

732 section 627.101, Florida Statutes, 1s amended to read:

733 627.101 When filing becomes effective; workers’

734 compensation and employer’s liability insurances.—

735 (1) The office shall review all required filings as to

736 |workers’ compensation and employer’s liability insurances as
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soon as reasonably possible after they have been made in order
to determine whether they meet the applicable requirements of
this part. If the office determines that part of a required xate
filing does not meet the applicable requirements of this part,
it may reject so much of the filing as does not meet these
requirements, and approve the remainder of the filing.

Section 17. Effective July 1, 2018, section 627.211,
Florida Statutes, 1s amended to read:

627.211 Annual report by the office on the workers’
compensation insurance market Pewvigtiensi—workersl—eceompensation

P
TT

l;;\_j J_\_juJ.J.J_LnL/LL_,l
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46> The office shall submit an annual
President of the Senate and the Speaker of
Representatives by January 15 of each year

insurance company solvency and competition

compensation insurance market in this state.

report to the
the House of
which evaluates
in the workers’

The report must

contain an analysis of the availability and affordability of

workers’ compensation coverage and whether

structure, conduct,

competition,

based upon economic analysis and tests.

the current market

and performance are conducive to

The purpose

of this report is to aid the Legislature in determining whether

changes to the workers’

compensation rating laws are warranted.

The report must also document that the office has complied with

the provisions of s. 627.096 which require
investigate and study all workers’

state and to study the data, statistics,

schedules,

the office to

compensation insurers in the

or other

information as it finds necessary to assist in its review of

workers’ compensation rate filings.

Section 18. Effective July 1, 2018,

Florida Statutes, 1is created to read:

627.2151 Workers’

section 627.2151,

compensation excessive defense and cost
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(1) As used in this section, the term “defense and cost

containment expenses.—

containment expenses” or “DCCE” includes the following Florida

expenses of an insurer group or insurer writing workers’

compensation insurance:

(a) Insurance company attorney fees;

(b) Expert witnesses;

Medical examinations and autopsies;

Medical fee review panels;

Bill auditing;

(
(

Treatment utilization reviews; and

Preferred provider network expenses.

)
)
)
)
)
)

(2

compensation insurance shall file with the office a schedule of

FEach insurer group or insurer writing workers’

Florida defense and cost containment expenses and total Florida

incurred losses for each of the 3 years before the most recent

accident year. The DCCE and incurred losses must be valued as of

December 31 of the first year following the latest accident year

to be reported, developed to an ultimate basis, and at two 12-

month intervals thereafter, each developed to an ultimate basis,

so that a total of three evaluations will be provided for each

accident year. The first year reported shall be accident year

2018, so that the reporting of 3 accident years under this

evaluation will not take place until accident years 2019 and

2020 have become available.

(3) Excessive DCCE occurs when an insurer includes in its

rates Florida defense and cost containment expenses for workers’

compensation which exceed 15 percent of Florida workers’

compensation incurred losses by the insurer or insurer group for
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882 the 3 most recent calendar years for which data is to be filed

883 under this section.

884 (4) If the insurer or insurer group realizes excessive

885 DCCE, the office must order a return of the excess amounts after

886 affording the insurer or insurer group an opportunity for a

887 hearing and otherwise complying with the requirements of chapter

888 120. Excessive DCCE amounts must be returned in all instances

889 |unless the insurer or insurer group affirmatively demonstrates

890 to the office that the refund of the excessive DCCE amounts will

891 render a member of the insurer group financially impaired or

892 will render it insolvent under provisions of the Florida

893 Insurance Code.

894 (5) Any excess DCCE amount must be returned to

895 |policyholders in the form of a cash refund or credit toward the

896 future purchase of insurance. The refund or credit must be made

897 on a pro rata basis in relation to the final compilation year

898 earned premiums to the policyholders of record of the insurer or

899 insurer group on December 31 of the final compilation year. Cash

900 refunds and data in required reports to the office may be

901 rounded to the nearest dollar and must be consistently applied.

902 (6) (a) Refunds must be completed in one of the following
903 |ways:
904 1. A cash refund must be completed within 60 days after

905 |entry of a final order indicating that excessive DCCE has been
906 |realized.

907 2. A credit to renewal policies must be applied to policy

908 renewal premium notices that are forwarded to insureds more than

909 60 calendar days after entry of a final order indicating that

910 excessive DCCE has been realized. If the insured thereafter
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cancels a policy or otherwise allows the policy to terminate,

the insurer or insurer group must make a cash refund not later

than 60 days after coverage termination.

(b) Upon completion of the renewal credits or refunds, the

insurer or insurer group shall immediately certify having made

the refunds to the office.

(7) Any refund or renewal credit made pursuant to this

section is treated as a policyholder dividend applicable to the

year immediately succeeding the compilation period giving rise

to the refund or credit, for purposes of reporting under this

section for subsequent years.

Section 19. Effective July 1, 2018, section 627.291,

Florida Statutes, 1s amended to read:

627.291 Information to be furnished insureds; appeal by
insureds; workers’ compensation and employer’s liability
insurances.—

(1) As to workers’ compensation and employer’s liability

insurances, every rating organization filing prospective loss

costs and every insurer which makes its own rates shall, within
a reasonable time after receiving written request therefor and
upon payment of such reasonable charge as it may make, furnish
to any insured affected by a rate made by it, or to the
authorized representative of such insured, all pertinent
information as to such rate.

(2) As to workers’ compensation and employer’s liability

insurances, every rating organization filing prospective loss

costs and every insurer which makes its own rates shall provide

within this state reasonable means whereby any person aggrieved

by the application of its rating system may be heard, in person
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or by his or her authorized representative, on his or her
written request to review the manner in which such rating system
has been applied in connection with the insurance afforded him

or her. If the rating organization filing prospective loss costs

or the insurer making its own rates fails to grant or rejects

such request within 30 days after it is made, the applicant may
proceed in the same manner as if his or her application had been
rejected. Any party affected by the action of such rating

organization filing prospective loss costs or insurer making its

own rates on such request may, within 30 days after written
notice of such action, appeal to the office, which may affirm or
reverse such action.

Section 20. Effective July 1, 2018, section 627.318,
Florida Statutes, 1is amended to read:

627.318 Records.—Every insurer, rating organization filing

prospective loss costs, and advisory organization and every

group, association, or other organization of insurers which
engages in joint underwriting or joint reinsurance shall
maintain reasonable records, of the type and kind reasonably
adapted to its method of operation, of its experience or the
experience of its members and of the data, statistics, or
information collected or used by it in connection with the

prospective loss costs, rates, rating plans, rating systems,

underwriting rules, policy or bond forms, surveys, or
inspections made or used by it, so that such records will be
available at all reasonable times to enable the office to
determine whether such organization, insurer, group, oOr
association, and, in the case of an insurer or rating

organization, every prospective loss cost, rate, rating plan,
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and rating system made or used by it, complies with the
provisions of this part applicable to it. The maintenance of
such records in the office of a licensed rating organization of
which an insurer is a member or subscriber will be sufficient
compliance with this section for any such insurer maintaining
membership or subscribership in such organization, to the extent

that the insurer uses the prospective loss costs, rates, rating

plans, rating systems, or underwriting rules of such
organization. Such records shall be maintained in an office
within this state or shall be made available for examination or
inspection within this state by the department at any time upon
reasonable notice.

Section 21. Effective July 1, 2018, section 627.361,
Florida Statutes, 1is amended to read:

627.361 False or misleading information.—No person shall
willfully withhold information from or knowingly give false or
misleading information to the office, any statistical agency
designated by the office, any rating organization, or any

insurer, which will affect the prospective loss costs, rates, or

premiums chargeable under this part.

Section 22. Effective July 1, 2018, subsections (1) and (2)
of section 627.371, Florida Statutes, are amended to read:

627.371 Hearings.—

(1) Any person aggrieved by any rate charged, rating plan,
rating system, or underwriting rule followed or adopted by an
insurer, and any person aggrieved by any rating plan, rating
system, or underwriting rule followed or adopted by a rating
organization, may herself or himself or by her or his authorized

representative make written request of the insurer or rating
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organization to review the manner in which the prospective loss

cost, rate, plan, system, or rule has been applied with respect
to insurance afforded her or him. If the request is not granted
within 30 days after it is made, the requester may treat it as
rejected. Any person aggrieved by the refusal of an insurer or
rating organization to grant the review requested, or by the
failure or refusal to grant all or part of the relief requested,
may file a written complaint with the office, specifying the
grounds relied upon. If the office has already disposed of the
issue as raised by a similar complaint or believes that probable
cause for the complaint does not exist or that the complaint is
not made in good faith, it shall so notify the complainant.
Otherwise, and if it also finds that the complaint charges a
violation of this chapter and that the complainant would be
aggrieved i1if the violation is proven, it shall proceed as
provided in subsection (2).

(2) If after examination of an insurer, rating
organization, advisory organization, or group, association, or
other organization of insurers which engages in joint
underwriting or joint reinsurance, upon the basis of other
information, or upon sufficient complaint as provided in
subsection (1), the office has good cause to believe that such

insurer, organization, group, or association, or any prospective

loss cost, rate, rating plan, or rating system made or used by
any such insurer or rating organization, does not comply with
the requirements and standards of this part applicable to it, it
shall, unless it has good cause to believe such noncompliance is
willful, give notice in writing to such insurer, organization,

group, or association stating therein in what manner and to what
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extent noncompliance is alleged to exist and specifying therein
a reasonable time, not less than 10 days thereafter, in which
the noncompliance may be corrected, including any premium
adjustment.

Section 23. Effective July 1, 2017, the sums of $723,118 in

recurring funds and $100,000 in nonrecurring funds from the

Insurance Regulatory Trust Fund are appropriated to the Office

of Insurance Regulation, and eight full-time equivalent

positions with associated salary rate of 460,000 are authorized,

for the purpose of implementing this act.

Section 24. Effective July 1, 2017, the sum of $24,720 in

nonrecurring funds from the Operating Trust Fund is appropriated

to the Office of Judges of Compensation Claims within the

Division of Administrative Hearings for the purposes of

implementing this act.

Section 25. Except as otherwise expressly provided in this

act, this act shall take effect July 1, 2017.

================= T ] T LE A MENDMEN T ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to workers’ compensation insurance;
amending s. 440.02, F.S.; redefining the term
“specificity”; amending s. 440.105, F.S.; revising a
prohibition against receiving certain fees,
consideration, or gratuities under certain

circumstances; amending s. 440.13, F.S.; specifying
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1056 certain timeframes in terms of business days, rather
1057 than days; requiring carriers to authorize or deny,
1058 rather than respond to, certain requests for
1059 authorization within a specified timeframe; revising
1060 construction; revising a specified interval for
1061 certain notices furnished by treating physicians to
1062 employers or carriers; amending s. 440.15, F.S.;
1063 revising the maximum period of specified temporary
1064 disability benefits; amending s. 440.151, F.S.;
1065 providing that specified cancers of firefighters are
1066 deemed occupational diseases arising out of work
1067 performed in the course and scope of employment;
1068 amending s. 440.192, F.S.; revising conditions under
1069 which the Office of the Judges of Compensation Claims
1070 must dismiss petitions for benefits; revising
1071 requirements for such petitions; revising construction
1072 relating to dismissals of petitions or portions of
1073 such petitions; requiring judges of compensation
1074 claims to enter orders on certain motions to dismiss
1075 within specified timeframes; amending s. 440.34, F.S.;
1076 prohibiting the payment of certain consideration by
1077 carriers or employers, rather than prohibiting such
1078 payment for claimants, in connection with certain
1079 proceedings under certain circumstances; requiring
1080 judges of compensation claims to consider specified
1081 factors in increasing or decreasing attorney fees;
1082 specifying a maximum hourly rate for attorney fees;
1083 revising provisions that prohibit such judges from
1084 approving certain agreements and that limit attorney
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MR
1085 fees in retainer agreements; providing construction;
1086 deleting a provision authorizing such judges to

1087 approve alternative attorney fees under certain

1088 circumstances; conforming a cross-reference; amending
1089 s. 624.482, F.S.; conforming a provision to changes
1090 made by the act; amending s. 627.041, F.S.; redefining
1091 terms; amending s. 627.0612, F.S.; adding prospective
1092 loss costs to a list of reviewable matters in certain
1093 proceedings by appellate courts; amending s. 627.062,
1094 F.S.; prohibiting loss costs for specified classes of
1095 insurance from being excessive, inadequate, or

1096 unfairly discriminatory; amending s. 627.0645, F.S.;
1097 deleting an annual base rate filing requirement

1098 exception relating to workers’ compensation and

1099 employer’s liability insurance for certain rating

1100 organizations; amending s. 627.072, F.S.; requiring
1101 certain factors to be used in determining and fixing
1102 loss costs; deleting a specified methodology that may
1103 be used by the Office of Insurance Regulation in rate
1104 determinations; amending s. 627.091, F.S.; defining
1105 terms; requiring insurers or insurer groups writing
1106 workers’ compensation and employer’s liability

1107 insurances to independently and individually file

1108 their proposed final rates; specifying requirements
1109 for such filings; deleting a requirement that such
1110 filings contain certain information; revising

1111 requirements for supporting information required to be
1112 furnished to the office under certain circumstances;
1113 deleting a specified method for insurers to satisfy
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1114 filing obligations; specifying requirements for a

1115 licensed rating organization that elects to develop
1116 and file certain reference filings and certain other
1117 information; authorizing insurers to use supplementary
1118 rating information approved by the office; revising
1119 applicability of public meetings and records

1120 requirements to certain meetings of recognized rating
1121 organization committees; requiring certain insurer
1122 groups to file underwriting rules not contained in
1123 rating manuals; amending s. 627.093, F.S.; revising
1124 applicability of public meetings and records

1125 requirements to prospective loss cost filings or

1126 appeals; amending s. 627.101, F.S.; conforming a

1127 provision to changes made by the act; amending s.

1128 627.211, F.S.; deleting provisions relating to

1129 deviations; requiring that the office’s annual report
1130 to the Legislature relating to the workers’

1131 compensation insurance market evaluate insurance

1132 company solvency; creating s. 627.2151, F.S.; defining
1133 the term “defense and cost containment expenses” or
1134 “"DCCE”; requiring insurer groups or insurers writing
1135 workers’ compensation insurance to file specified

1136 schedules with the office at specified intervals;

1137 providing construction relating to excessive DCCE;
1138 requiring the office to order returns of excess

1139 amounts of DCCE, subject to certain hearing

1140 requirements; providing requirements for, and an

1141 exception from, the return of excessive DCCE amounts;
1142 providing construction; amending s. 627.291, F.S.;
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1143 providing applicability of certain disclosure and
1144 hearing requirements for rating organizations filing
1145 prospective loss costs; amending s. 627.318, F.S.;
1146 providing applicability of certain recordkeeping

1147 requirements for rating organizations or insurers
1148 filing or using prospective loss costs, respectively;
1149 amending s. 627.361, F.S.; providing applicability of
1150 a prohibition against false or misleading information
1151 relating to prospective loss costs; amending s.

1152 627.371, F.S.; providing applicability of certain
1153 hearing procedures and requirements relating to the
1154 application, making, or use of prospective loss costs;
1155 providing appropriations; providing effective dates.
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