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Florida Senate - 2019 SB 1092

By Senator Albritton

26-01757A-19 20191092
A bill to be entitled

An act relating to reduction of construction
contracting fraud; amending s. 489.126, F.S.; deleting
an intent requirement for contractor fraud offenses;
revising elements of offenses; providing legislative
findings; revising criminal penalties for contractor
fraud offenses; amending s. 501.1375, F.S.; revising
the maximum amount of a prospective buyer’s deposit
for a residential dwelling which must be put into
escrow; providing that a prospective buyer of a
residential dwelling unit may not waive the right to
have deposit funds placed in escrow; amending s.
713.345, F.S.; requiring escrow of certain payments
received for the improvement of real property;
providing criminal penalties; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3) and (4) of section 489.126,
Florida Statutes, are amended, and subsections (5) and (6) are
added to that section, to read:

489.126 Moneys received by contractors.—

(3) (a) A contractor who receives money for repair,
restoration, addition, improvement, or construction of

residential real property in excess of the value of the work

performed shall not—withintent+todefraud—+theeownery fail or
refuse to perform any work for any 90-day period.

(b) Proof that a contractor received money for the repair,
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nt, or construction of

at the amount received exceeds

the value of the work performed by the contractor is shown when

and—Ehat:
1. The contractor failed to

which he or she contracted durin

perform any of the work for
g any 90-day 66—day period;

2. The failure to perform any such work during the 90-day
60—day period was not related to the owner’s termination of the
contract or a material breach of the contract by the owner; and

3. The contractor failed to perform for 90 days due to just
cause or terminated the contract without proper notification to
the owner—fer—an—additional 30—day periocdafter the date—-of
N I I o R P I —J S I g I L +
llluLLLll\j L ITOoOC I T T T CIUIT o QtJC\.zL_LLC\A =TT t—/u-Lu\j-LutJll \ 2 T
Boarfarm rncz o] frr iha A N r oh ot o~ A A
tJC.L_LU_LllI. ull_y \A A S h i S WITITCTTT T A\ - [ wy \./\Jlll—J_u\./l—C\J.,

P IR NI O A + ENEAE IR NE NS~ +hh o+ 1 mor 1 zoA~ oo £ +1 sz
v_l_v\_,g_) [ S W ) iy aIT J S N A SN NP S WP B B P ) CITTO T T lllull\.a_y [ S Ay A\ AN e T vV T OT
£+ 1 S A =T I PP S, [N N e S A S, Iy N N S Aafraaa
e T \AAA = t/\_,J_J_UJ_lI.L\_,\A. WTILO CTOINCTTT W I CTT T LTTTCCTTICT \awy AT T T .

(c) Proper notification for purposes of paragraph (b) must

be made by the contractor in the

form of a letter that includes

the reason for termination of th

e contract or the failure to

perform sent via certified mail,

return receipt requested,

mailed to the last address of th

e owner 1in the written

contracting agreement. If there

is no address for the owner

listed in the contracting agreement,

Or no written agreement

exists, the letter must be maile

d to the address of the payment

received or the letter must be f

iled as a notice of termination

with the building department with jurisdiction over the

improvement Netifiecationascontemplatedin paragraph—{b)
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88 s. 775.082, s. 775.083, or s. 775.084, if the total money

89 received exceeding the value of the work performed is less than
90 $20,000.
91 (b) Felony of the second degree, punishable as provided in

92 s. 775.082, s. 775.083, or s. 775.084, if the total money

93 received exceeding the value of the work performed is $20,000 or
94| more but less than $50,000.

95 (c) Felony of the first degree, punishable as provided in
96 s. 775.082, s. 775.083, or s. 775.084, if the total money

97| received exceeding the value of the work performed is $50,000 or

98| more.

99 Section 2. Subsections (2) and (3) of section 501.1375,
100 Florida Statutes, are amended to read:
101 501.1375 Deposits received for purchase of residential
102| dwelling units; placement in escrow; wailver; exceptions.—
103 (2) NOTICE TO BUYER OF RIGHT TO HAVE DEPOSIT FUNDS PLACED
104 IN ESCROW ACCOUNT.—In all offers to purchase, sales agreements,
105 or written contracts made between a building contractor or a
106| developer and a prospective buyer of a one-family or two-family
107 residential dwelling unit, the building contractor or developer
108 shall notify the prospective buyer that any deposit (up to 5 46
109| percent of the purchase price) made by the buyer to the building
110 contractor or developer shall;—untess—waived—an—writing by —the
111| buyers be deposited in an escrow account with a savings and loan
112 association, bank, or trust company;+ an attorney who is a
113 member of The Florida Bar;+ a licensed Florida real estate
114| broker;+ or a title insurance company authorized to insure title

115| to real property in this state. The funds, if escrowed, may be

116| deposited in separate accounts or commingled with other escrow
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117 or trust accounts. Any—suehoffer;,——agreement;—orecontract—used
118| by —thepbuitdingecontractor or developer with respect—+tothe salte
119 cf—a—-one—family ortwo—family residentiagl dwellingwnit—shall
120
121
122
123
124
125 (3) ESCROW ACCOUNTS; WITHDRAWALS.—If the buyer of a one-

126| family or two-family residential dwelling unit does not waive
127 the right to have deposits placed in an escrow account, the

128 building contractor or developer shall place the funds (up to

o

129| 346 percent of the purchase price) in an escrow account. The

130 account shall be clearly denoted on the records of the escrow
131 holder as an escrow account. All withdrawals from the account
132 shall require the signatures of both the building contractor or
133 developer and the buyer or the buyer’s agent, except as provided

134 in this section.

135 Section 3. Section 713.345, Florida Statutes, is amended to
136 read:
137 713.345 Moneys received for real property improvements;

138| penalty for misapplication.—

139 (1) (a) A person, firm, or corporation, or an agent,

140 officer, or employee thereof, who receives any payment on

141 account of improving real property must apply such portion of
142 any payment to the payment of all amounts then due and owing for
143 services and labor which were performed on, or materials which
144| were furnished for, such improvement before prier—te receipt of

145 the payment. This paragraph does not prevent any person from
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146| withholding any payment, or any part of a payment, in accordance
147 with the terms of a contract for services, labor, or materials,
148 or pursuant to a bona fide dispute regarding the amount due, if
149 any, for such services, labor, or materials.

150 (b) Any person who knowingly and intentionally fails to
151 comply with paragraph (a) is guilty of misapplication of

152 construction funds, punishable as follows:

153 1. If the amount of payments misapplied has an aggregate

154 wvalue of $100,000 or more, the violator commits ds—eguitty——of a

155 felony of the first degree, punishable as provided in s.

156| 775.082, s. 775.083, or s. 775.084.

157 2. If the amount of payments misapplied has an aggregate
158 value of $1,000 or more but less than $100,000, the violator

159 commits d+s—guitty—ef a felony of the second degree, punishable
160 as provided in s. 775.082, s. 775.083, or s. 775.084.
161 3. If the amount of payments misapplied has an aggregate

162 value of less than $1,000, the violator commits ds—eguittsy——of a
163 felony of the third degree, punishable as provided in s.

164 775.082, s. 775.083, or s. 775.084.

165 (c) A permissive inference that a person knowingly and

166| 1intentionally misapplied construction funds in violation of this
167 subsection is created when a valid lien has been recorded

168 against the property of an owner for labor, services, or

169| materials; the person who ordered the labor, services, or

170 materials has received sufficient funds to pay for such labor,
171 services, or materials; and the person has failed, for a period
172 of at least 45 days from receipt of the funds, to remit

173 sufficient funds to pay for such labor, services, or materials,

174 except for funds withheld pursuant to paragraph (a).
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(d) A state attorney or the statewide prosecutor, upon the
filing of an indictment or information against a contractor,
subcontractor, or sub-subcontractor which charges such person
with a violation of paragraph (b), shall forward a copy of the
indictment or information to the Department of Business and
Professional Regulation. The Department of Business and
Professional Regulation shall promptly open an investigation
into the matter and, if probable cause is found, shall furnish a
copy of any investigative report to the state attorney or
statewide prosecutor who furnished a copy of the indictment or
information and to the owner of the property which is the
subject of the investigation.

(2) (a) A person, firm, or corporation or an agent, officer,

or employee thereof who receives any payment on account of

improving real property more than 5 percent of the project’s

cost must place such payment in an escrow account with a savings

and loan association, bank, or trust company; an attorney who is

a member of The Florida Bar; or a licensed Florida real estate

broker, or must provide a certified letter detailing the amount

and date of any payments made to subcontractors out of the

payment received within 30 days after receipt of payment.

(b) A person who violates paragraph (a) commits a felony of

the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(3)42> This section does not apply to mortgage bankers or
their agents, servants, or employees for their acts in the usual
course of the business of lending or disbursing mortgage funds.

Section 4. This act shall take effect July 1, 2019.

Page 7 of 7

CODING: Words strieken are deletions; words underlined are additions.






