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A bill to be entitled
An act relating to construction defects; amending s.
558.001, F.S.; revising legislative findings and
intent; amending s. 558.002, F.S.; deleting and
revising definitions; amending s. 558.003, F.S.;
specifying that certain disclosures and documents must
be provided before a claimant may file an action;
amending s. 558.004, F.S.; deleting provisions related
to an action involving an association; providing
requirements for a notice of claim; revising the
timeframes within which certain persons are required
to serve a written response to a notice of claim;
requiring claimants to serve a written notice of
denial or failure to respond to certain parties;
providing requirements for the repair of alleged
construction defects; providing requirements for
payments for such repairs; prohibiting certain persons
from requiring advance payments for certain repairs;
limiting liability for certain parties under certain
circumstances; providing requirements for certain
payments held in trust; creating s. 558.0045, F.S.;
providing applicability; requiring parties to a
construction defect claim to participate in certain
mandatory nonbinding arbitration within a specified
time; requiring an arbitrator who finds in favor of a
claimant in a mandatory nonbinding arbitration to
include specified information in the award;
authorizing parties to agree to be bound by the

arbitration award; authorizing any party who does not
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agree to be bound by an arbitration award to proceed
with a civil action; requiring a jury verdict and
final judgment in favor of the claimant in such civil
action to include specified information in the award;

providing construction; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 558.001, Florida Statutes, 1s amended to
read:

558.001 Legislative findings and declaration.—The
Legislature finds that it is beneficial to have an effective and

cost-efficient attermatise method to resolve construction

disputes that would reduce £he—meed—Ffeor litigation as well as
protect the rights of property owners. An effective alternative

dispute resolution mechanism in eertairm construction defect

matters should involve the claimant, fitinga notice—of—~ctaim
with the contractor, subcontractor, supplier, or design
professional that the claimant asserts is responsible for the
defect, and should provide the claimant, contractor,
subcontractor, supplier, or design professional, and the insurer
of the claimant, contractor, subcontractor, supplier, or design
professional, with an opportunity to resolve the claim through
meaningful arbitration of claims eenfidential settlement

regeotiatieons without resort to extended litigation further tegat
preeess. It is the intent of the Legislature to promote

efficient resolution of claims and reduce litigation, and

nothing in this chapter precludes resolution of claims through

settlement negotiations.
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Section 2. Subsections (2) and (3) of section 558.002,
Florida Statutes, are amended to read:

558.002 Definitions.—As used in this chapter, the term:

(2) “Asseeistieon’ has—the same meaning a5 S+ +8-1032
S—F0-103-2 75— 2030 —er—s—F23-H0F5=

’

433> “Claimant” means a property owner,

including a

subsequent purchaser er—asseeiation, who asserts a claim for

damages against a contractor, subcontractor, supplier, or design

professional concerning a construction defect or a subsequent
owner who asserts a claim for indemnification for such damages.
subcontractor,

The term does not include a contractor, supplier,

or design professional.

Section 3. Section 558.00
read:

558.003 Action; complianc
action subject to this chapter
requirements of this chapter.
alleging a construction defect

requirements of this chapter,

3, Florida Statutes, i1s amended to
e.—A claimant may not file an
without first complying with the
If a claimant files an action
without first complying with the

including the requirements under

s. 558.004 to provide certain

disclosures and documents, on

timely motion by a party to th

action, without prejudice, and
the claimant has complied with
requirement is not intended to
to complete a project that has
The notice is not required for
the stage of completion of the
(9

are redesign

Section 4. Subsections

Florida Statutes,

e action the court shall stay the
the action may not proceed until
such requirements. The notice

interfere with an owner’s ability

not been substantially completed.

a project that has not reached

building or improvement.

(15) of section 558.004,

ated as subsections (10)

) through
through
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88 (16), respectively, a new subsection (9) is added to that

89 section, and subsections (1) through (6) and present subsection

90 (10) of that section are amended, to read:
91 558.004 Notice and opportunity to repair.—
92 (1) (a) In actions brought alleging a construction defect,

93 the claimant shall, at least 60 days before filing any action,

94 r o+ 1 Aot 19290 Ao Ihef Ao £l amey S oAt n Az szl e
O T T T TOo C© - T \ADL_YLJ L\ PR S U i wy _LLLLLLKJ IT oo T IOUTIT Lllvu;v;ll\j IT
) + 2 +h 20N 1 1
95 association—representingmore—than2b—pareelsy serve written

96| notice of claim, personally signed by the claimant, on the

97 contractor, subcontractor, supplier, or design professional, as
98| applicable, which notice shall refer to this chapter. If the
99 construction defect claim arises from work performed under a

100 contract, the written notice of claim, personally signed by the

101 claimant, must be served on the person with whom the claimant
102 contracted.

103 (b) The notice of claim must describe in reasonable detail

104 the nature of each alleged construction defect; ane;—FfKknowny

105 the damage or loss resulting from the alleged defect, if known,

106 including the cost to repair the alleged defect and any other

107| monetary damages caused by the alleged defect; and the identity

108 or report of any expert who inspected the damage or loss, as

109| well as the documents relied on by such expert. Based upon at

110 least a visual inspection by the claimant or its agents, the
111 notice of claim must identify the location of each alleged

112 construction defect sufficiently to enable the responding

113| parties to locate the alleged defect without undue burden. The

114 time requirements in this chapter do not begin to run until the

115 claimant has satisfied the requirements in this section. The

116 claimant has no obligation to perform destructive or other
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testing for purposes of this notice.

(c) The claimant shall endeavor to serve the notice of
claim within 15 days after discovery of an alleged defect, but
the failure to serve notice of claim within 15 days does not bar
the filing of an action, subject to s. 558.003. This subsection

does not preclude a claimant from filing an action sooner than

60 days+—er3I20—days—as—appticabtesr after service of written
notice as expressly provided in subsection (6), subsection (7),
or subsection (8).

(d) A notice of claim served under purswant—te this chapter
does shad+ not toll any statute of repose period under chapter
95.

(2) Within 30 days after service of the notice of claim—es*
PR SN EE A EN Aoz ~fFft v v za ~ £ + 1 natE 4o~ £ AT ~Nan gt~ T vz N
W LT CTIITIT T u.u._yo [ N S P e [0\ RN N VA S W wy A T TTIOoC IO A\ N iy @D R N Y _LllV\J_LV_Lll\j 1T

asseceiation—representing more—than 20—pareets, the person served

with the notice of claim under subsection (1) is entitled to
perform a reasonable inspection of the property or of each unit

subject to the claim to assess each alleged construction defect.

El ESS Nt oarn e

Ny oo~ o o Al o o~ 4+ NN oo Ny AN v g r Tty oo o
IXIT oo 0T TTOCIUIr o L Igllc CcUO aoCcttoo propTcrTcy IO CTTICcircT marlircoiaalrcT
EV SIS VD N SN S S I 2P B B = NPT — = EREE 0 SN I T oxrant S~~~ a £
O Ty rLt ITIIcTrauco Ccirc auciiorr oy CO graltc acttoo UL CcITrT

inaspeetion+ The claimant shall provide the person served with
notice under subsection (1) and such person’s contractors or
agents reasonable access to the property during normal working
hours to inspect the property to determine the nature and cause
of each alleged construction defect and the nature and extent of
any repairs or replacements necessary to remedy each defect. The
person served with notice under subsection (1) shall reasonably
coordinate the timing and manner of any and all inspections with

the claimant and any additional parties who are served a copy of
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1406 the notice of claim under subsection (3) to minimize the number

147 of inspections. The inspection may include destructive testing
148| by mutual agreement under the following reasonable terms and

149| conditions:

150 (a) If the person served with notice under subsection (1)
151 determines that destructive testing is necessary to determine
152 the nature and cause of the alleged defects, such person shall
153 notify the claimant in writing.

154 (b) The notice shall describe the destructive testing to be
155 performed, the person selected to do the testing, the estimated
156| anticipated damage and repairs to or restoration of the property
157 resulting from the testing, the estimated amount of time

158 necessary for the testing and to complete the repairs or

159| restoration, and the financial responsibility offered for

160 covering the costs of repairs or restoration.

161 (c) If the claimant promptly objects to the person selected
162 to perform the destructive testing, the person served with

163 notice under subsection (1) shall provide the claimant with a
164 list of three qualified persons from which the claimant may

165 select one such person to perform the testing. The person

166 selected to perform the testing shall operate as an agent or

167 subcontractor of the person served with notice under subsection
168 (1) and shall communicate with, submit any reports to, and be

169| solely responsible to the person served with notice.

170 (d) The testing must skhatdt be done at a mutually agreeable
171 time.
172 (e) The claimant or a representative of the claimant may be

173| present to observe the destructive testing.

174 (f) The destructive testing may skhatdt not render the
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property uninhabitable.

(g) There are shaidt—Pbe no construction lien rights under
part I of chapter 713 for the destructive testing caused by a
person served with notice under subsection (1) or for restoring
the area destructively tested to the condition existing before
prieor—te testing, except to the extent the owner contracts for

the destructive testing or restoration.

If the claimant refuses to agree and thereafter permit
reasonable destructive testing, the claimant has shadid—hawve no
claim for damages which could have been avoided or mitigated had
destructive testing been allowed when requested and had a
feasible remedy been promptly implemented.

(

3)
2+ 2N Ao
TT [CAvEER »

IaL o =
WL TCIT Ty o o

asseceiation—representing more—than 20—pareets, the person served

with notice under subsection (1) must may serve a copy of the

Within 10 days after service of the notice of claim—es*

Fr oy oyt o £ +1 et~ PR, IO RV R I SNy
[ S U wea [S5J\ SPRN S VA Hi W) wy e T IO T IO e o TCTUITIT _LJ.J.VU_LV_LJ.J.& aIT

notice of claim to each contractor, subcontractor, supplier, or
design professional whom it reasonably believes is responsible
for each defect specified in the notice of claim and shall note
the specific defect for which it believes the particular
contractor, subcontractor, supplier, or design professional is

responsible. The notice described in this subsection must

describe in detail the nature of each alleged construction

defect; the damage or loss resulting from the alleged defect, if

known, including the cost to repair the alleged defect and any

other monetary damages caused by the alleged defect; and the

identity or report of any expert who inspected the damage or

loss, as well as the documents relied on by such expert. Such
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notice may not be construed as an admission of any kind. Each

such contractor, subcontractor, supplier, and design

professional may inspect the property as provided in subsection
(2) .

(4) Within 45 45 days after service of a copy of the notice

e subsection

of claim under pu=e (3) 7—er—within30-—days

[0)]
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subcontractor, supplier, or design professional must serve a
written response to the person who served a copy of the notice
of claim. The written response must include a report, if any, of
the scope of any inspection of the property and the findings and
results of the inspection. The written response must include one
or more of the offers or statements specified in paragraphs

(5) (a)-(e), as chosen by the responding contractor,
subcontractor, supplier, or design professional, with all of the
information required for that offer or statement.

(5) Within 45 days after service of the notice of claim—es*
7

wathin B Ao af+ v omnanyza ~ NN T £ + 1 Nt oo~ £ ~1 53
WICTIttit ooy aorcCt STV Ce— O COoOPyYyY Ot o Ce—OTT—Cra=xitt
Ttz lsza ey S S oA~ g A A Ao AN T Ny s +hanrn 20N o~~~ ] o the
T VO VI gt aS oo CTa Tt O TP SChc I g mOTC—Ttiatt o pParteTTS,

person who was served the notice under subsection (1) must serve

a written response to the claimant. The response shall be served
to the attention of the person who signed the notice of claim,
unless otherwise designated in the notice of claim. The written
response must provide:

(a) A written offer to remedy the alleged construction
defect at no cost to the claimant, a detailed description of the
proposed repairs necessary to remedy the defect, and a timetable

for the completion of such repairs;
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233 (b) A written offer to compromise and settle the claim by
234| monetary payment, that will not obligate the person’s insurer,
235| and a timetable for making payment;
236 (c) A written offer to compromise and settle the claim by a
237 combination of repairs and monetary payment, that will not
238 obligate the person’s insurer, that includes a detailed
239| description of the proposed repairs and a timetable for the
240 completion of such repairs and making payment;
241 (d) A written statement that the person disputes the claim
242 and will not remedy the defect or compromise and settle the
243 claim; or
244 (e) A written statement that a monetary payment, including
245 insurance proceeds, if any, will be determined by the person’s
246| insurer within 30 days after notification to the insurer by
247| means of serving the claim, which service shall occur at the
248 same time the claimant is notified of this settlement option,
249 which the claimant may accept or reject. A written statement
250 under this paragraph may also include an offer under paragraph
251 (c), but such offer shall be contingent upon the claimant also
252 accepting the determination of the insurer whether to make any
253| monetary payment in addition thereto. If the insurer for the
254| person served with the claim makes no response within the 30
255| days following service, then the claimant shall be deemed to
256| have met all conditions precedent to commencing an action.
257 (6) If the person served with a notice of claim under

258| pursuwant—+te subsection (1) disputes the claim and will neither

259| remedy the defect nor compromise and settle the claim, or does

260 not respond to the claimant’s notice of claim within the time

261 provided in subsection (5), the claimant shall serve a written
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262 notice of such denial or failure to respond to all parties and

263| may, without further notice, proceed with an action against that
264| person for the claim described in the notice of claim. Nothing
265 in this chapter shall be construed to preclude a partial

266 settlement or compromise of the claim as agreed to by the

267 parties and, in that event, the claimant may, without further
268| notice, proceed with an action on the unresolved portions of the
269 claim.

270 (9) (a) A contractor, subcontractor, supplier, or design

271| professional who serves a written response to a claimant under

272 subsection (5) which includes a written offer to repair is

273 required to make payment on a judgment, order, decision,

274 verdict, finding, or settlement only after the claimant enters

275 into a contract for the performance of repairs. Such contract

276| may be for an amount that is less than the judgment, order,

277 decision, wverdict, finding, or settlement. If the contract for

278 the performance of repairs is less than the judgment, order,

279 decision, wverdict, finding, or settlement, such judgment, order,

280 decision, verdict, finding, or settlement is reduced to full

281 contract price, and after the contracted work is completed, the

282 judgment, order, decision, verdict, finding, or settlement is

283 satisfied. A contractor, subcontractor, supplier, or design

284| professional may not be required to pay more than the amount of

285 the judgment, order, decision, verdict, finding, or settlement.

286 (b) A claimant must enter into a contract for the

287| performance of repairs within 90 days after the judgment, order,

288 decision, wverdict, finding, or settlement.

289 (c) After the claimant enters into a contract for the

290| performance of repairs, the contractor, subcontractor, supplier,
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or design professional shall pay:

1. The full contract price as determined under paragraph

(a) to the party performing such repairs. If the contractor,

subcontractor, supplier, or design professional pays the full

contract price before the repair work is completed, the party

performing such repairs must hold such payment in trust pending

the claimant’s written approval for the release of funds; or

2. A percentage of the full contract price necessary to

begin such repairs. Thereafter, the contractor, subcontractor,

supplier, or design professional shall make payments to the

party performing the repairs as the work is performed and the

expenses are incurred.

(d) The contractor, subcontractor, supplier, or design

professional may not require the claimant to make an advance

payment for the repair work.

(e) A contractor, subcontractor, supplier, or design

professional making payments to a party performing repairs under

this subsection is not liable for the repair work that is

performed or for making proper payments under chapter 713.

(f) If payments are held in trust under subparagraph (c)l.,

the party performing the repairs may not release the last 10

percent of the payment until he or she executes a signed

affidavit attesting that the contracted work is completed and

was performed without set-off or reduction and serves such

affidavit on the claimant and the contractor, subcontractor,

supplier, or design professional in accordance with s. 713.18.

(11)4+6> A claimant’s service of the written notice of

claim under subsection (1) tolls the applicable statute of

limitations relating to any person covered by this chapter and
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any bond surety until the later of:

(a) Ninety days+—er—3120—days—as—appticabter after service
of the notice of claim pursuant to subsection (1); or

(b) Thirty days after the end of the repair period or
payment period stated in the offer, if the claimant has accepted
the offer. By stipulation of the parties, the period may be
extended and the statute of limitations is tolled during the
extension.

Section 5. Section 558.0045, Florida Statutes, 1s created
to read:

558.0045 Construction defect litigation; special

requirements.—

(1) Notwithstanding s. 558.005, this section applies to all

actions involving construction defects, including civil suits

and arbitrations.

(2) In any action involving construction defects, the

parties shall participate in mandatory nonbinding arbitration,

conducted in accordance with chapter 682. Mandatory nonbinding

arbitration shall occur after all parties have been joined in

the action, but no later than 180 days after the civil suit is

filed. However, if a party is joined in the action after 180

days, such party must still participate in mandatory nonbinding

arbitration as set forth in this section.

(3) If the arbitrator finds in favor of a claimant, the

arbitrator shall include in the award a detailed description of

the nature of the defect and the monetary amount awarded against

each party separately, including all of the following:

(a) The monetary amount of the award attributable to

repairing or replacing the party’s defective work.
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349 (b) The monetary amount of the award attributable to

350 repairing or replacing other nondefective property damaged by

351 the party’s defective work.

352 (c) The monetary amount of the award attributable to other

353| damages being awarded against the party.

354 (4) Any party to the arbitration proceeding may agree in

355| writing, either before or up to 30 days after the arbitration

356 award i1s entered, to be bound by the arbitration award. Any

357| party who does not agree to be bound by the arbitration award

358| may proceed with a civil action on the unresolved portions of

359 the claim.

360 (5) For any party who does not agree to be bound by the

361 arbitration award and who proceeds to trial in the action, the

362 jury verdict and final judgment shall include a detailed

363| description of the nature of the defect and the monetary amount

364 awarded against each party separately, including all of the
365 following:

366 (a) The monetary amount of the award attributable to

367 repairing or replacing the party’s defective work.

368 (b) The monetary amount of the award attributable to

369 repairing or replacing other nondefective property damaged by

370 the party’s defective work.

371 (c) The monetary amount of the award attributable to other

372 damages being awarded against the party.

373 (6) This section does not preclude a partial settlement or

374 compromise of the claim as agreed to by the parties, either

375 before or after the arbitration.

376 (7) This section does not affect the rights and duties of

377 insureds and insurance carriers under their policies. However,
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378 any defense, with or without a reservation of rights, provided

379 by a carrier to a party asserting additional insured status or

380| indemnitee status in proceedings under this chapter and in any

381 subsequent civil proceeding shall only be as to the scope of

382 work of the named insured of the carrier. Such defense shall not

383| extend to defending the additional insured or indemnitee with

384 regard to the work of other construction parties or trades.

385 Section 6. This act shall take effect July 1, 2020.

Page 14 of 14
CODING: Words striekern are deletions; words underlined are additions.






