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Summary:

SB 1674 requires school districts to provide information and instruction to a student with a
disability and his or her parent on self-determination and the legal rights and responsibilities
relating to educational decisions that transfer to the student upon attaining the age of 18.

The information provided must include mechanisms for maintaining parental involvement in
educational decision-making including a Family Educational Rights and Privacy Act waiver,
powers of attorney, guardian advocacy and guardianship.

The bill requires that this information be shared with students and their parents at least one year
prior to the student reaching the age of majority.

The bill has no fiscal impact.

The bill takes effect on July 1, 2022.
Il. Present Situation:

Students with Disabilities

All students who are between the ages of 3 to 21 and have a disability have the right to a free,
appropriate public education (FAPE)! and related services designed to meet their unique needs.

It is the responsibility of each state and school district to develop procedures consistent with the
requirement that all students with disabilities have access to a FAPE in the least restrictive

1 Section 1003.5716, F.S.
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environment.? During the 2021-2022 academic year, Florida public schools reported 578,317
students with disabilities.®

Individuals with Disabilities Education Act (IDEA)

The Individuals with Disabilities Education Act (IDEA) is a federal law that makes available a
FAPE to eligible children with disabilities and ensures special education and related services are
provided to those children.

The stated purpose of the IDEA is to:*

e Ensure that all children with disabilities have a FAPE that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living;

e Ensure that the rights of children with disabilities and parents of such children are protected;

e Assist states, localities, educational service agencies, and federal agencies to provide for the
education of all children with disabilities;

e Assist states in the implementation of a statewide, comprehensive, coordinated,
multidisciplinary, interagency system of early intervention services for infants and toddlers
with disabilities and their families;

e Ensure that educators and parents have the necessary tools to improve educational results for
children with disabilities by supporting system improvement activities; coordinated research
and personnel preparation; coordinated technical assistance, dissemination, and support; and
technology development and media services; and

e Assess, and ensure the effectiveness of, efforts to educate children with disabilities.

The Individual Education Plan

The Individual Education Plan (IEP) is the primary vehicle for communicating the school
district’s commitment to addressing the unique educational needs of a Florida student with a
disability.> IDEA requires that:®

e Students with disabilities who meet the criteria of one or more categories of disability
specified in law and who need special education services have an IEP;

The IEP must be reviewed at least annually and revised as necessary;

Due process rights are guaranteed:;

Student records are confidential;

Parents are important partners in the IEP process and must be invited to all IEP meetings; and
Student evaluation procedures are nondiscriminatory.

2 Florida Department of Education (FDOE), Developing Quality Individual Education Plans (2015), available at
http://www.fldoe.org/core/fileparse.php/7690/urlt/0070122-qualityieps.pdf, at 9.

3 FDOE, Education Information and Accountability Services Data Report, Membership in Programs for Exceptional
Students, Final Survey 2, 2021-22, https://www.fldoe.org/core/fileparse.php/7584/urlt/ MPES2122.xlIsx (last visited Feb. 3,

2022).

4 United States Department of Education, IDEA, About IDEA, https://sites.ed.gov/idea/about-idea/#1DEA-Purpose (last
visited Feb. 3, 2022).

° FDOE, Developing Quality Individual Education Plans (2015), available at
http://www.fldoe.org/core/fileparse.php/7690/urlt/0070122-qualityieps.pdf, at 9.

é1d.
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To ensure quality planning for a successful transition of a student with a disability to
postsecondary education and career opportunities, an IEP team begins the process of identifying
the need for transition services when the student is in grade 7, or when the student attains the age
of 12, whichever occurs first.” The student’s IEP must be operational and in place for
implementation on the first day of the student’s first year of high school.® The process of
identifying the need for transition services and developing an IEP must include:®

Consideration of the student’s need for instruction in the area of self-determination and self-
advocacy to assist in the student’s active and effective participation in IEP meetings;
Preparation for the student to graduate from high school with a standard high school
diploma® with a Scholar designation! unless the student’s parent chooses a Merit
designation;*2

Information about the school district’s high-school level transition services, career and
technical education, and collegiate programs available to students with a disability and how
to access such programs;

Information about programs and services available through Florida’s Center for Students
with Unique Abilities, Florida’s Centers for Independent Living, the Division of Vocational
Rehabilitation, the Agency for Persons with Disabilities, and the Division of Blind Services;
and

Referral forms, links, and technical support contacts for accessing services and programs.

The IEP in effect when the student enters high school or attains the age of 14, or when
determined appropriate by the parent and IEP team, must be updated annually to include a
statement:*3

Addressing the intent to pursue a standard high school diploma and a Scholar or Merit
designation as determined by the parent;

Of intent to receive a standard high school diploma and a Scholar or Merit designation as
determined by the parent; and

Of appropriate measurable long-term postsecondary education and career goals based upon
age-appropriate transition assessments related to training, education, employment, and, if
appropriate, independent living skills and the transition services, including preemployment
transition services and courses of study needed to assist the student in reaching such goals.

7 Section 1003.5716(1), F.S.

81d.

9 Section 1003.5716(1)(a)-(b), F.S.

10 Section 1003.4282, F.S.

11 A “Scholar” designation requires a student to meet the requirements of's. 1003.4282, F.S., for a standard high school
diploma and satisfy additional specific course requirements in mathematics, science, social studies, foreign language, and
electives. See Section 1003.4285(1)(a), F.S.

12 A “Merit” designation requires a student to meet the requirements of s. 1003.4282, F.S., for a standard high school diploma
and attain one or more industry certifications from the list established under s. 1003.492, F.S. Section 1003.4285(1)(b), F.S.
13 Section 1003.5716(2), F.S.
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IEP teams are required to invite agencies,'* with parental consent if the student has not reached
the age of majority™® consent, that may provide services after the student exits high school and
include consideration of pre-employment transition services® through the Division of Vocational
Rehabilitation (VR)' in the development of post-secondary and career goals.8

Workforce Innovation and Opportunity Act of 2014 (WIOA)

The WIOA? aims to increase opportunities for individuals facing barriers to employment and

focus on the connection between education and career preparation.?® The WIOA requires that

state vocational rehabilitation agencies set aside at least 15 percent of their federal funds to

provide preemployment transition services?! to eligible individuals with a disability who:??

e Are between 14 and 21 years of age;?® and

e Have a current IEP; or

e Have orgre eligible for an accommodation plan pursuant to s. 504 of the Rehabilitation Act
of 1973.

14 Agency involvement in transition planning is based on the nature of the student’s needs and the student’s disability,
whether the student is potentially eligible for services and the student’s postsecondary education and career goals, such as
further education, training, employment and independent living. Agencies frequently involved in the planning and delivery of
transition services in Florida include: Agency for Persons with Disabilities; Center for Independent Living; Department of
Children and Families; Division of Blind Services; Division of VVocational Rehabilitation (VR); Social Security
Administration; Local career and technical schools, Florida colleges and universities; and other adult service providers.
FDOE, Developing Quality Individual Education Plans (2015), available at
http://www.fldoe.org/core/fileparse.php/7690/urlt/0070122-qualityieps.pdf, at 47.

15 «“Age of majority” means any natural person 18 years of age or older, or an emancipated minor. Section 487.021(6), F.S.
16 VR provides pre-employment services, which may include career exploration counseling, workplace readiness training,
community-based work experiences, self-advocacy instruction, peer mentoring and postsecondary educational counseling for
students with a disability. FDOE, Developing Quality Individual Education Plans (2015), available at
http://www.fldoe.org/core/fileparse.php/7690/urlt/0070122-qualityieps.pdf at 48.

" The Division of VR is housed in the FDOE. VR and VR services mean any service, provided directly or through public or
private entities, to enable an individual or group of individuals to achieve an employment outcome. Section 413.20(8) and
(28), F.S.

18 EDOE, Developing Quality Individual Education Plans (2015), available at
http://www.fldoe.org/core/fileparse.php/7690/urlt/0070122-qualityieps.pdf, at 17.

19 pyb. L. No. 113-128, 128 Stat. 1425 (July 22, 2014).

20 See U.S. Department of Labor, Employment & Training Administration, WIOA Overview,
https://www.doleta.gov/wioa/about/overview/ (last visited Feb. 3, 2022).

2L “Transition services” means a coordinated set of activities for a student, designed that promote movement from school to
post-school activities, including postsecondary education; vocational training; integrated and supported employment;
continuing and adult education and services; independent living, or community participation. Section 413.20(27), F.S.

22 States may elect a lower minimum age or higher maximum age for receipt of pre-employment services under IDEA.
Workforce Innovation Technical Assistance Center, Preemployment Transition Services, http://www.wintac.org/topic-
areas/pre-employment-transition-services (last visited Feb. 4 , 2022).

23 Section 413.310(1), F.S.

24 The Section 504 plan identifies the services and accommodations necessary for a student to access instruction and may
include accommaodations in the classroom and for local and state assessments. FDOE, Accommodations, Assisting Students
with Disabilities (2018), available at http://www.fldoe.org/core/fileparse.php/7567/urlt/0070069-accomm-educator.pdf, at 3.
Pub. L. No. 93-112, s. 504, 83 Stat. 355, 361 (1973), as amended and codified in 29 U.S.C. s. 794.
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Impact of Students Attaining the Age of Majority

Individuals with Disabilities Education Act

The IDEA specifically authorizes states to transfer rights reserved for parents of a student with
disabilities to the student once the student attains the age of majority.?® The IDEA requires that
such transfer of rights must be provided for in-state law that applies to all children (except for
those determined incompetent under state law) and provide for the following:%°

e The transfer of all rights accorded to parents under the IDEA; and

e Notification to the student and parents of the transfer of rights.

To protect students who have not been determined incompetent, but may be unable to provide
informed consent with respect to his or her educational program, the IDEA requires that states
establish procedures for appointing an individual to represent the interests of the student for the
duration of his or her eligibility for special education services.?’

Family Educational Rights and Privacy Act

With limited exceptions, school districts may not disclose personally identifiable information
contained within student records to a third party without parental consent.?® The Family
Educational Rights and Privacy Act (FERPA) applies to all schools that receive funds under an
applicable program of the USDOE.

FERPA gives parents certain rights with respect to their children’s education records. These
rights transfer to the student when he or she reaches the age of 18 or attends a school beyond the
high school level. Such rights include parents or eligible students having the right to:%°

e Inspect and review the student’s education records maintained by the school.

e Request that a school correct records which they believe to be inaccurate or misleading.

Sections 1002.22 and 1002.225, F.S., incorporate the FERPA into Florida law as it applies to
public K-12 students and public postsecondary educational institutions, respectively. The
FERPA only applies to records created for an educational purpose and maintained by an
educational agency.

Powers of Attorney

A power of attorney is a legal document in which the client (a principal) authorizes a person or
entity (an agent) to act on his or her behalf. The authority granted depends on the specific
language of the power of attorney. A principal may grant very broad authority (a general power

%34 C.F.R. s. 300.520(a)

26 |d.,

2734 C.F.R. s. 300.520(b)

28 Section 1002.22, F.S.; 20 U.S.C. s. 1232(g).

2920 U.S.C. s. 1232(g). U.S. Department of Education, FERPA,
https://www2.ed.gov/policy/gen/quid/fpco/ferpa/index.html#:~:text=T he%20Family%20Educational%20Rights%20and%20
Privacy%20Act%20%28FERPA%?29,applicable%20program%200f%20the%20U.S.%20Department%200f%20Education.
(last visited Feb. 3, 2022).
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of attorney) or may limit the authority to certain specific acts (a limited power of attorney).*°An
agent must be age 18 or older, or a financial institution that meets specified criteria.®

A power of attorney must be signed by the principal and two witnesses in a notary’s presence. If
the principal is physically unable to sign the power of attorney, the notary public may sign the
principal’s name on the power of attorney.*?

Guardian Advocate

Guardian advocacy is a process for family members, caregivers, or friends of individuals with a
developmental disability to obtain the legal authority to act on their behalf if the person lacks the
decision-making ability to do some, but not all, of the decision-making tasks necessary to care
for his or her person or property.®® This is accomplished without having to declare the person
with a developmental disability incapacitated.

A petition to appoint a guardian advocate for a person with a developmental disability may be
executed by an adult person who is a resident of this state.* The petition must be verified by the
petitioner and must include statutorily innumerate information.®

Notice of the filing of the petition must be given to the person with a developmental disability,
both verbally and in writing, in the language of the person and in English and must include
specified information.®

If the court finds the person with a developmental disability requires the appointment of a
guardian advocate, the order appointing the guardian advocate must contain findings of facts and
conclusions of law supporting that determination.3’

Upon compliance with all of the statutory requirements, letters of guardian advocacy must be
issued to the guardian advocate.®

Guardianship

Guardian means a person who has been appointed by the court to act on behalf of a ward’s
person or property, or both.*® Adjudicating a person totally incapacitated and in need of a
guardian deprives a person of his or her civil and legal rights.*® The Legislature has recognized
that the least restrictive form of guardianship should be used to ensure the most appropriate level
of care and the protection of that person’s rights.*

30 Section 709.2102(1), (9), and (11), F.S.
31 Section 709.2105, F.S.

32 Section 709.2105, F.S.

33 Section 393.12(2)(a), F.S.

34 Section 393.12 (3), F.S.

3 Section 393.12(3)(a)-(f), F.S.
3 Section 393.12(4)(a)-(c), F.S.
37 Section 393.12(8), F.S.

3 See Section 393.12, F.S.

39 Section 744.102(9), F.S.

40 Section 744.101(1), F.S.

41 Section 744.101(2), F.S.
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In Florida, the process to determine an individual’s incapacity and the subsequent appointment of
a guardian begins with a verified petition detailing the factual information supporting the reasons
the petitioner believes the individual to be incapacitated, including the rights the alleged
incapacitated person is incapable of exercising.*? Once a person has been adjudicated
incapacitated, the court appoints a guardian, and the letters of guardianship are issued.*® The
order appointing a guardian must be consistent with the ward’s welfare and safety, must be the
least restrictive appropriate alternative, and must reserve to the ward the right to make decisions
in all matters commensurate with his or her ability to do so.**

Effect of Proposed Changes:

SB 1674 modifies s. 1003.5716, F.S., to require school districts to provide, within a student’s
individual education plan, information and instruction to a student with a disability and his or her
parent on self-determination and the legal rights and responsibilities relating to educational
decisions that transfer to the student upon attaining the age of 18.

The information provided must include mechanisms for maintaining parental involvement in
educational decision-making including a Family Educational Rights and Privacy Act waiver,
powers of attorney, guardian advocacy and guardianship.

The bill requires that this information be shared with students and their parents at least one year
prior to the student reaching the age of majority.

Requiring such information to be shared with a student with disabilities and his or her parent
before the student attains the age of majority, may help the student make informed educational
decisions and allow the parent to continue to participate in such decisions.

The bill takes effect on July 1, 2022.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

42 Section 744.3201, F.S.
43 Sections 744.3371, 744.345, F.S.
44 Section 744.2005(3), F.S.
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D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:
This bill substantially amends section 1003.5716 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




