HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/CSI/CS/HB 1595  Law Enforcement Operations
SPONSOR(S): State Affairs Committee, Judiciary Committee, Local Administration, Federal Affairs & Special

Districts Subcommittee, Yarkosky, Fernandez-Barquin and others
TIED BILLS: IDEN./SIM. BILLS: SB 1588

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Local Administration, Federal Affairs & Special 18 Y,0ON, AsCS Mwakyanjala Darden
Districts Subcommittee

2) Judiciary Committee 23Y,1N,AsCS Padgett Kramer
3) State Affairs Committee 17 Y,3N, AsCS Mwakyanjala Williamson
SUMMARY ANALYSIS

The Florida Constitution provides that each county shall have a sheriff elected by the electors of the county to
a four-year term. As of January 5, 2021, for all counties except Broward and Miami-Dade, a county charter
may not abolish the office of sheriff or provide an alternative method for selecting the sheriff. This provision
applies to all counties effective January 7, 2025. Sheriffs are given an extensive list of duties under s. 30.15,
F.S., but currently the jurisdictional powers of the sheriff are not codified.

Section 166.241, F.S., provides a budget appeal process by which specified persons may challenge funding
reductions in a municipal law enforcement agency’s budget. If a municipality’s tentative budget contains a
funding reduction to the operating budget of the municipal law enforcement agency, the state attorney for the
judicial circuitin which the municipality is located or a member of the governing body of the municipality who
objects to the funding reduction may appeal by petition to the Administration Commission, comprised of the
Governor and members of the Cabinet, within 30 days after the day the tentative budget is posted on the
municipality’s website. The Administration Commission conducts a hearing on the reduction and may approve
the budget adopted by the governing body of the municipality, or may amend or modify each separate item
within the operating budget of the municipal law enforcement agency.

The bill amends s. 30.15, F.S., to codify the jurisdictional powers of the sheriff, to clarify that the sheriff has
exclusive policing jurisdiction in the unincorporated areas of each county and concurrent jurisdiction with
municipal or special district law enforcement agencies in the jurisdictions of those agencies.

The bill creates s. 125.01015, F.S., providing for the transfer of policing responsibility and authority to the
sheriff in counties that do not currently have an elected sheriff.

The bill amends s. 166.241, F.S., to revise the budget appeal process to challenge funding reductions in a
municipal law enforcement agency’s budget to only allow a challenge if the reduction is more than 5 percent of
the prior year’s budget; transfer the appeals process from the Administration Commission to the Division of
Administrative Hearings; require that a copy of a petition be given to the affected municipality; and provide time
limitations for the filing of a petition, the petition hearing, and the issuance of a final order on the petition. The
bill provides guidance for administrative law judges (ALJ) in considering petitions, and requires that the ALJ’s
final order be based on whether the proposed reduction in the law enforcement budget will impair a law
enforcement agency’s ability to ensure public safety. Under the bill, the ALJ’s final order is appealable pursuant
to s. 120.68, F.S., and such an appeal must be sought in the First District Court of Appeal.

The bill could have an indeterminate fiscal impact on state and local governments. See Il. Fiscal Analysis &
Economic Impact Statement for further details.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Present Situation

County Constitutional Officers

The Florida Constitution requires the Legislature to divide the state into counties.! Statutes divide the
state into 67 counties, establishing their boundaries by providing the exact legal description of each
county.? The Florida Constitution recognizes two types of county governments: those operating under a
county charter and those without a charter.® Non-charter county governments may exercise those
powers of self-government that are provided by general or special law.* Counties operating under a
county charter have all powers of self-government not inconsistent with general law or special law
approved by the vote of the electors.®

The electors of each county elect county constitutional officers (the sheriff, tax collector, property
appraiser, supervisor of elections, and clerk of the circuit court) to a four-year term.® Before 2018, a
county charter could provide an alternative method of selecting county constitutional officers or abolish
those offices, as long as the duties of the office prescribed by general law were transferred to another
office.” During the 2018 general election, voters approved Amendment 10, requiring all county
constitutional officers to be elected to a four-term year and prohibiting the transfer of those duties to
another office.® Most counties were required to comply with this requirement by January 5, 2021, while
Broward and Miami-Dade Counties were given until January 7, 2025.°

Office of the Sheriff

There are currently 66 elected sheriffs in Florida’s 67 counties.®Section 30.15, F.S., provides the
duties and powers of sheriffs, including:
e Executing all process of the Supreme Court, circuit courts, county courts, and boards of county
commissioners of this state, to be executed in their counties;

e Executing such other writs, processes, warrants, and other papers directed to them, as may
come to their hands to be executed in their counties;

Attending all sessions of the circuit court and county court held in their counties;

Executing all orders of the boards of county commissioners of their counties;

Being conservators of the peace in their counties; and

Suppressing tumults, riots, and unlawful assembilies in their counties with force and strong hand
when necessary.!

Current law does not provide an explicit statement of the sheriff’s jurisdictional powers.

1 Art. VI, s. 1(a), Fla. Const.

2Seech.7,F.S.

SArt. VIll, ss.1(f), (g), Fla. Const.

4 Art. VI, s. 1(f), Fla. Const.

S Art. VI, s. 1(g), Fla. Const.

6 Art. VIII, s. 1(d), Fla. Const.

7Art. VIll, s. 1(d), Fla. Const.(2018).

8See art. VI, s. 1(d), Fla. Const.

9 Art. VIII, s. 6(g), Fla. Const.

10 The Miami-Dade County Charter abolishes the office of sheriff, transfers its duties and responsibilities to the mayor of Miami-Dade
County, and authorizes the mayor to delegate the functions of the sheriffto a “suitable person or persons.” Miami-Dade CountyCharter,
s.9.01. Currently, Miami-Dade Police Department Director Alffredo Ramirezlll serves in the appointed position. Additionally, the Miami-
Dade Police Departmentcurrently “provides basic police services throughoutthe unincorporated area of Miami-Dade County, Miami
Lakes, Palmetto Bay and Cutler Bay,” andits “specialized patrol teams include the airport, seaport, marine, motorcycle, bomb disposal
and SWAT.” Miami-Dade County, Miami-Dade Police Department, https:/www.miamidade.gov/global/police/home.page (lastvisited
Apr. 11, 2023).

1S, 30.15(1),F.S.
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Municipal Law Enforcement Budget Appeal Procedure

A municipality is required to adopt a budget each fiscal year.'? As part of the budget process, a
municipality is required to post a tentative budget to the municipality’s official website prior to a formal
hearing adopting the final budget.*® Typically, the municipal police chief is appointed or hired by a city
official or officials (mayor, city manager, city commission) and law enforcement funding is determined
by the municipal governing body.

Current law provides a budget appeal process by which specified persons may challenge funding
reductions in a municipal law enforcement agency’s budget.'* If a municipality’s tentative budget
contains a funding reduction to the operating budget of the municipal law enforcement agency, the
state attorney for the judicial circuitin which the municipality is located or a member of the governing
body of the municipality who objects to the funding reduction may appeal by petition to the
Administration Commission within 30 days after the day the tentative budget is posted on the
municipality’s website.®

The petition is filed with the Executive Office of the Governor (EOG), with copies served upon the
governing body of the municipality or to the clerk of the circuit court of the county in which the
municipality is located.*® Upon receipt of a copy of the petition, the governing body of the municipality
has five working days to file a reply with EOG and serve the petitioner with a copy.

The EOG conducts a budget hearing upon receipt of the petition and submits a report of its findings
and recommendations to the Administration Commission.*” Within 30 days of receipt of the report, the
Administration Commission may approve the budget adopted by the governing body of the municipality,
or may amend or modify each separate item within the operating budget of the municipal law
enforcement agency. The budget, as approved, amended, or modified by the Administration
Commissionis final.

Administrative Law Judges

Administrative law judges (ALJs) preside over disputes arising under the Administrative Procedure
Act!® and other state laws in which the substantial interests of a person are determined by an agency?®
which involve a disputed issue of material fact.2° When a state agency proposes to take some action
that is adverse to a person, the affected person is normally entitled to request an administrative hearing
to determine the matter.?*

125, 166.241(1)and (2), F.S.

13S.166.241(3),F.S.

1435.166.241(4),F.S.

155, 166.241(4)(a), F.S. The Administration Commission consists ofthe Governor and Cabinet. S. 14.202, F.S.

163, 166.241(4)(a),F.S.

178, 166.241(5),F.S.

8Ch. 120, F.S.

18 The term “agency’ means the following officers or governmental entities ifacting pursuantto powers otherthan those derived from
the Constitution:

e The Governor; each state officer and state department, and each departmental unitdescribedins.20.04,F.S.; the Board of Governors
of the State University System;the Commission on Ethics;the Fish and Wildlife Conservation Commission; a regional water sup ply
authority; a regional planning agency; a multicountyspecial district, butonly if a majorityof its governing board is comprised of
nonelected persons; educational units; and each entity described inchs. 163,373, 380, and 582, F.S., and s.186.504,F.S.

e Each officer and governmental entity in the state having statewide jurisdiction or jurisdiction in more than one county.

o Each officer and governmental entity in the state having jurisdiction in one county or less than one county, to the extent they are
expresslymade subjectto this chapter by general or special law or existing judicial decisions.

The definition does notinclude a municipalityorlegal entity created solelyby a municipality; a legal entity or agency created in whole or
in part pursuantto part Il of ch. 361, F.S.; a metropolitan planning organization created pursuanttos. 339.175,F.S .; a separate legal or
administrative entity created pursuanttos. 339.175,F.S., of which a metropolitan planning organizationis amember; an exp ressway
authority pursuantto ch. 348, F.S., or any transportation authorityor commission underch.343,F.S., or ch. 349, F.S.; oralegal or
administrative entity created by an interlocal agreementpursuanttos. 163.01(7),F.S., unless anyparty to such agreementis otherwise
an agency pursuantto this definition. S. 120.52(1), F.S.

23, 120.65(4),F.S.

21 DOAH, Representing Yourself Before the Division of Administrative Hearings, https :/iwww.doah.state.fl.us/ALJ/Represent
Yourself.asp (lastvisited Apr. 11, 2023).
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Each ALJ is employed by the Division of Administrative Hearings (DOAH) and must have been a
member of The Florida Bar in good standing for the preceding five years.?? DOAH is administratively
housed under the Department of Management Services (DMS); however, DOAH is not subject to the
control, supervision, or direction of DMS.

Effect of Proposed Changes

Duties of the Sheriff

The bill amends s. 30.15, F.S., to revise the statutory duties of a sheriff by:

o Clarifying that each county must have an elected sheriff and prohibiting the transfer of the
sheriff's duties to another officer or office.

e Specifying that the sheriff has exclusive policing jurisdiction in the unincorporated areas of each
county and concurrent jurisdiction with municipal or special district law enforcement agencies in
the jurisdictions of those agencies.

e Prohibiting a county board of county commissioners, or other county legislative body, from
maintaining or establishing a police department or other policing entity in unincorporated areas
of the county.

¢ Providing that, unless otherwise authorized by state law, only the duly elected sheriff may
provide such policing and police functions in the unincorporated areas of any county; and

e Prohibiting a county from contracting with or engaging in any manner with a municipal or special
district law enforcement agency to provide any services provided by the sheriff, including
policing or police functions, in the unincorporated areas of any county.

The bill provides that these duties do not inhibit the jurisdiction of any state or federal law enforcement
agency and do not prohibit a sheriff from entering into mutual aid agreements with other law
enforcement agencies.

Elected Sheriff

The bill creates s. 125.01015, F.S., codifying the constitutional requirement that each county have an
elected sheriff and providing for the one-time transition from an appointed sheriff to an elected sheriff
for a county as defined in s. 125.011(1), F.S.?® The bill requires the board of county commissioners
(Board) to ensure the transfer of policing responsibility and authority to the sheriff in areas of the county
in which the sheriff has jurisdictional responsibility. In order to ensure the transfer of exclusive policing
responsibility and authority to the sheriff, the Board must:

e Prior to the election of the sheriff:

o Develop and approve a budget for the sheriff for the fiscal year in which the election of
the sheriff will be held and the sheriff will take office.

o Conduct an inventory and audit of all assets, and any associated liabilities, of county
departments that perform any function performed or administered by the elected sheriff,
and determine which of those assets and liabilities will be transferred to the office of the
sheriff. The inventory and audit must be completed before the county adopts its budget
for the fiscal year in which the sheriff will take office.

o Provide funding in the budget approved by the county for the fiscal year in which the
sheriff will take office to purchase all basic necessary operating equipment.

e After the election of the sheriff is certified:

o Provide funding for all necessary staff and office space for the sheriff-elect.

o Provide funding for the sheriff-elect to select any necessary insurance not provided by
the county.

o Provide funding for the establishment of bank and other accounts.

255 120.65(4),F.S.

2 Section 125.011(1), F.S., defines “county’ to mean any county operating undera home rule charter adopted pursuantto ss. 10, 11,
and 24, Art. VIl of the Constitution 0of1885, as preserved by Art. VIII, s. 6(e) of the Constitution of 1968, which county, by resolution of
its board of county commissioners, elects to exercise the powers herein conferred. The term does notinclude board of county
commissioners of such county.
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o Provide funding for and facilitate procurement of required surety bonds for deputy
sheriffs pursuant to s. 30.09, F.S.%

o Prepare and deliver to the office of the sheriff all documents, property, and items that the
sheriff must take receipt or possession of as required by law.

o Provide the sheriff-elect taking office with, and require the sheriff-elect taking office to
use, not less than the substantially and materially same support services, facilities, office
space, and information technology infrastructure provided to county offices or
departments performing the duties to be performed by the sheriff-elect upon taking office
in the one-year period before the sheriff-elect takes office.

= The bill provides that under a cost allocation plan agreed to by the county and
the sheriff-elect, and in the absence of any general law that expressly requires
the county to fund the sheriff's budget, the sheriff, upon taking office, will pay the
county for support services and information technology infrastructure.

= The bill directs the county and the sheriff to execute an interlocal agreement in
order to ensure the sheriff will have and use support services, facilities, office
space, and information technology infrastructure. Such interlocal agreements
may not end earlier than September 30, 2028, but may be amended, renewed,
extended, or newly adopted at any time following the expiration or termination of
the agreement.

After the election of the sheriff is certified but before the sheriff takes office, the bill requires the sheriff-
elect to:?®

e Hire personnel to assist the sheriff-elect in establishing an independent office of the sheriff.

e Establish bank and other accounts in the sheriff’s official capacity.

¢ Obtain all necessary insurance or establish self-insurance unless the county provides such
insurance under the interlocal agreement.

e Evaluate the budget and transfer of equipment to determine whether the operating, capital, and
personnel services budget is sufficient for the sheriff-elect to operate and fulfill his or her
constitutional and statutory responsibilities.

¢ Provide written notice of any funding deficiencies to the Board. The Board and the sheriff-elect
must reach an agreement on funding within 30 days. If an agreement is not reached, the sheriff-
elect may file an appeal by petition to the Administration Commission using the same process
as the appeal of a sheriff's budget.

Upon taking office, the bill requires the sheriff to take receipt or possession of any unexecuted writs and
court processes; property confiscated under the Florida Contraband Forfeiture Act; records, papers,
documents, or other writings necessary for the sheriff to perform the sheriff's required duties; and
property held in evidence by any county department relating to a case that is under the jurisdiction of
the sheriff.

The bill provides in situations in which a county that is required to elect a sheriff and provides
contracted police services to a municipality within the county before the sheriff-elect takes office, the
sheriff must assume the contract upon taking office., but that the assumption of this contract does not
prevent a municipality from establishing its own police department or provide authorized police
services.

The bill provides for severability for the provisions in this section.

24 Section 30.09, F.S., provides for the qualification of deputies.

2 Current law generallydoes not recognize the position ofa constitutional officer-elect before the constitutional officer takes office. But
see s.119.035,F.S. (county officers elected are required to maintain certain transition related documents as publicrecords).
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Municipal Law Enforcement Budget Appeal Procedure

The bill also amends s. 166.241, F.S., to revise the process for appealing a reduction in a municipal law
enforcement budget by:

e Limiting appeals to reductions of more than 5 percent compared to the prior fiscal year’s
approved operating budget;

¢ Replacing the role of the Administration Commission in the appeal process with DOAH,;
Requiring a petition challenging the reduction to be filed within 10 days after the day a
municipality posts a tentative budget to its official website;
Requiring the petitioner to serve a copy of the petition on the affected municipality; and
Requiring the governing body of the municipality to file an answer to the petition with DOAH
within five days of receipt of service of such petition.

The bill requires an ALJ to hold a hearing on the petition no later than 20 days from the date a petition
is filed. Under the bill, the parties may present the following information to an ALJ for consideration:
e The proposed operating budget approved by the municipality;

e The municipality’s grounds for proposing a reduction in funding to the current fiscal year’s law
enforcement operating budget;

e The petitioner’s grounds for challenging the proposed reduction in funding to the law
enforcement operating budget;
The operating budgets of other public entities within the municipality;

e The operating budgets of other law enforcement agencies in municipalities that are of
comparable size;

¢ The municipal law enforcement agency’s staffing needs and budgetary requirements from the
current fiscal year and the two previous fiscal years;

e The draft municipal law enforcement agency operating budget, budget amendments, or budget
meeting minutes from the currentfiscal year and the two previous fiscal years;

e The revenue and projected revenue available to the municipality and any change in the amount
of the revenue collected over the last three fiscal years; and

e Any other information relevant to the municipal law enforcement agency’s operating budget.

The bill requires an ALJ to issue, within 15 days of the hearing, a final order either approving or
rejecting the proposed operating budget for the municipal law enforcement agency by determining
whether the proposed reduction will impair the law enforcement agency’s overall ability to ensure public
safety. In making such a determination, the ALJ must make findings regarding whether the funding
reduction in the proposed operating budget of the municipal law enforcement agency will;

e Resultin a reduction of the number of law enforcement officers employed by the municipality;

e Result in the reduction or elimination of public safety programs or initiatives provided by the

agency; and
o Resultin alack of appropriate equipment that is necessary to ensure officer safety.

Under the bill, the ALJ’s final order is appealable pursuant to s. 120.68, F.S., and such an appeal must
be sought in the First District Court of Appeal.

B. SECTION DIRECTORY:
Section 1. Amends s. 30.15, F.S., concerning the powers, duties, and obligations of sheriffs.

Section 2; Creates s. 125.01015, F.S., concerning the office of a sheriff.

Section 3: Amends s. 166.241, F.S., concerning municipal law enforcement budgeting.
Section 4. Provides an effective date of upon becoming a law.
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The bill will result in an increased workload to DOAH due to the cases that will require adjudication
by the division; however, the anticipated increase in cases can be absorbed within existing
resources.?®

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
There could be an indeterminate fiscal impact to municipal government budgets based on the
appeal process for law enforcement funding.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

1. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

The Legislature may enact general acts applicable to all counties and municipalities within the state.
The Florida Constitution provides that no special law may be passed unless notice of intention to
seek enactment thereof has been published in the manner provided by general law.?” Such notice is
not necessary when the law, except the provision for referendum, is conditioned to become effective
only upon approval by vote of the electors of the area affected.

The Florida Constitution defines a “special law” as a special or local law.?® As explained by case law,
a special law is one relating to, or designed to operate upon particular persons or things, or one that
purports to operate upon classified persons or things when classification is not permissible or the
classification adopted is illegal; a local law is one relating to, or designed to operate only in, a

% |etter to the Senate Appropriations Committee from CindyArdoin, Budget Director for DOAH, regarding SB 1588, which is the
companion to this bill (March 10, 2023) (on file with the State Affairs Committee).

27 Art. I, s. 10, Fla. Const.

B Art. X, s.12(g).Fla. Const.
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specifically indicated part of the state, or one that purports to operate within a classified territory
when classification is not permissible or the classification is illegal.?®

Even though the Supreme Court of Florida has recognized that the Legislature has wide discretion in
establishing statutory classification schemes,® “[a] statute is invalid if ‘the descriptive technique is
employed merely for identification rather than classification.”?! In determining whether the class of
persons regulated by a statute is open so as to make the statute a general law as opposed to a
special law that requires enactment in accordance with state constitutional provisions, the question
“is not whether it is imaginable or theoretically possible that the law might be applied to others, but
whether it is reasonable to expect that it will.”32 A general law may contain a classification if that
scheme is reasonable and bears a reasonable relation to the purpose of the legislation.*?

B. RULE-MAKING AUTHORITY:
The bill neither authorizes nor requires rulemaking by executive branch agencies.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES

On March 29, 2023, the Local Administration, Federal Affairs & Special Districts Subcommittee adopted a
proposed committee substitute (PCS) and reported the bill favorably as a committee substitute. The PCS
removed provisions providing a transition process to be followed for moving from appointed to an elected
sheriff and a prohibition on a county budget providing funding to certain officers or offices. The PCS revised
the process by which a state attorney or a member of the municipality’s governing board appeals a
reduction to the operating budget of the municipal law enforcement agency.

On April 11, 2023, the Judiciary Committee adopted an amendment and reported the bill favorably as a
committee substitute. The amendment:
e Reduced the time limit for filing a petition challenging a municipal law enforcement budget from 30
days after a municipality posts a tentative budget to 10 days.
e Required a hearing on the budget challenge be held within 20 days from the date a petition is filed.
o Reduced the time limit for DOAH to issue a final order on a petition from 30 days after the hearing
to 15 days.
e Required that the final order be based on whether the proposed reduction in the law enforcement
budget will impair a law enforcement agency’s ability to ensure public safety.
e Made the DOAH order “final” upon issuance, rather than after 90 days, and clarified that the final
order is immediately appealable to the First District Court of Appeal.
e Made technical changes to improve clarity.

On April 19, 2023, the State Affairs Committee adopted an amendment and reported the bill favorably as a
committee substitute. The amendment created s. 125.01015, F.S., providing for the transfer of policing
responsibility and authority to the sheriff in counties that do not currently have an elected sheriff.

This analysis is drafted to the committee substitute as passed by the State Affairs Committee.

2 Lawnwood Medical Ctr. Inc. v. Seeger, M.D., 959 So. 2d 1222 (Fla. 1t DCA 2007), affd by 990 So. 2d 503 (Fla. 2008).

30 Dep't of Business Regulation v. Classic Mile, Inc., 541 So. 2d 1155 (Fla. 1989); Sheltonv. Reeder, 121 So. 2d 145 (Fla. 1960).

3L City of Miamiv. McGrath, 824 So. 2d 143, 150 (Fla. 2002), citing West Flagler Kennel Club, Inc.v. Florida State Racing Commission,
153 So. 2d5 (Fla.1963).

%2 Dep't of Bus. & Profl Regulation v. Gulfstream Park Racing Ass’n, 912 So. 2d 616, 621 (Fla. 1st DCA 2005), affd sub nom. Florida
Dep't of Bus. & Profl Regulation v. Gulfstream Park Racing Ass'n, 967 So. 2d 802 (Fla. 2007).

33 Metropolitan Dade County v. Golden NuggetGroup, 448 So. 2d 515, 520 (Fla. 3" DCA 1984), affd 464 So. 2d 535 (Fla. 1985)
(finding that where the purpose ofa law applicable onlyto those counties listed ins. 125.011(1), F.S., was related to the general
tourism industry, the classification was sufficientfor the court to find the law was not an improper special law); Homestead Hospital v.
Miami-Dade County, 829 So. 2d 259, 260-263 (Fla. 3™ DCA 1992) (finding a law based on the classificationins.125.011(1),F.S., was
a special law because other provisions made clear the law could only apply to Miami-Dade County).
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