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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/05/2024

The Committee on Judiciary (Berman) recommended the following:
Senate Amendment
Delete lines 362 - 2329

and insert:

which a fiduciary may or must distribute net income, regardless

of whether the fiduciary also distributes principal to the

beneficiary.

(7) “Distribution” means a payment or transfer by a

fiduciary to a beneficiary in the beneficiary’s capacity as a

beneficiary, without consideration other than the beneficiary’s

right to receive the payment or transfer under the terms of the
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trust as defined in subsection (24), or in a will, life estate,

or term interest. “Distribute,” “distributed,” and “distributee”

have corresponding meanings.

(8) “Estate” means a decedent’s estate, including the

property of the decedent as the estate is originally constituted

and the property of the estate as it exists at any time during

administration.

(9)44)r “Fiduciary” includes means a trustee, a trust

director as defined in s. 736.0103, or a personal

representative, and a person acting under a delegation from a

fiduciary er—a—+trustee. The term also includes a person that

holds property for a successor beneficiary whose interest may be

affected by an allocation of receipts and expenditures between

income and principal. If there are two or more cofiduciaries,

the term includes all cofiduciaries acting under the terms of
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(10) 45> “Income” means money or other property £heat a
fiduciary receives as current return from & principal asset. The
term includes a part pertien of receipts from a sale, exchange,

or liquidation of a principal asset, to the extent provided in

ss. 738.401-738.416 ss5+—7438-401—738-403—and—-s+—738-503.
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(11)44H “Income interest” means the right of a current an
income beneficiary to receive all or part of net income, whether
the terms of the trust require the net income to be distributed

or authorize the net income to be distributed in the fiduciary’s
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£rusteels discretion. The term includes the right of a current

beneficiary to use property held by a fiduciary.

(12) “Independent person” means a person who is not:

) For a trust:

(a
1. A qualified beneficiary as defined in s. 736.0103;
2. A settlor of the trust;

3. An individual whose legal obligation to support a

beneficiary may be satisfied by a distribution from the trust;

or

4. Any trustee whom an interested distributee has the power

to remove and replace with a related or subordinate party.

(b) For an estate, a beneficiary;

(c) A spouse, a parent, a brother, a sister, or an issue of

an individual described in paragraph (a) or paragraph (b);

(d) A corporation, a partnership, a limited liability

company, or another entity in which persons described in

paragraphs (a), (b), and (c), in the aggregate, have voting

control; or

(e) An employee of a person described in paragraph (a),

paragraph (b), paragraph (c), or paragraph (d).

(13) “Internal Revenue Code” means the Internal Revenue

Code of 1986, as amended.

(14) 48> “Mandatory income interest” means the right of a
current an income beneficiary to receive net income that the
terms of the trust require the fiduciary to distribute.

(15)49> “Net income” means the total allocations ¥reeeipts

)
ed—te—3neeme during an accounting period to income under

N B I
7 N T

the terms of a trust and this chapter minus the disbursements

made—from—ineome during the period, other than distributions,
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allocated to income under the terms of the trust and this

chapter. To the extent that the trust is a unitrust under ss.

738.301-738.310, the term means the unitrust amount determined

under ss. 738.301-738.310. The term includes the amount of an

adjustment from principal to income under s. 738.203. The term

does not include the amount of an adjustment plas—erminus

EEESWA|

nafara
R N S R @ 5 S A A

+ o
Crolito

under s. 738.203 during—the period.

(16) 46> “Person” means an individual, a business or a

nonprofit entity, corporation,—business—Erust; an estate, a
trust, portrership;—timitedtiability companyr——associationy

public corporation, er—any—eotherJlegal—or

this—~chapter—+to—o¥ from income to principal

m

y¥—e¥ a government or governmental subdivision,

agency, or instrumentality, or other legal entity.

(17) “Personal representative” means an executor, an

administrator, a successor personal representative, a special

administrator, or a person that performs substantially the same

function with respect to an estate under the law governing the

person’s status.

(18) 43+ “Principal” means property held in trust for

distribution to, production of income for, or use by a current

Or successor a—remainder beneficiary whenr—thetrust—terminates.

(19) “Record” means information inscribed on a tangible

medium or stored in an electronic or other medium and is

retrievable in perceivable form.

(20) “Settlor” means a person, including a testator, who

creates or contributes property to a trust. If more than one

person creates or contributes property to a trust, the term

includes each person, to the extent of the trust property
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attributable to that person’s contribution, except to the extent

that another person has the power to revoke or withdraw that

portion.

(21) “Special tax benefit” means:

(a) Exclusion of a transfer to a trust from gifts described

in s. 2503 (b) of the Internal Revenue Code because of the

qualification of an income interest in the trust as a present

interest in property;

(b) Status as a qualified subchapter S trust described in

s. 1361 (d) (3) of the Internal Revenue Code at a time the trust

holds stock of an S corporation described in s. 1361 (a) (1) of

the Internal Revenue Code;

(c) An estate or gift tax marital deduction for a transfer

to a trust under s. 2056 or s. 2523 of the Internal Revenue Code

which depends or depended in whole or in part on the right of

the settlor’s spouse to receive the net income of the trust;

(d) Exemption in whole or in part of a trust from the

federal generation-skipping transfer tax imposed by s. 2601 of

the Internal Revenue Code because the trust was irrevocable on

September 25, 1985, if there is any possibility that:
1. A taxable distribution as defined in s. 2612 (b) of the

Internal Revenue Code could be made from the trust; or

2. A taxable termination as defined in s. 2612 (a) of the

Internal Revenue Code could occur with respect to the trust; or

(e) An inclusion ratio as defined in s. 2642 (a) of the

Internal Revenue Code of the trust which is less than one, if

there is any possibility that:

1. A taxable distribution as defined in s. 2612 (b) of the

Internal Revenue Code could be made from the trust; or
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2. A taxable termination as defined in s. 2612 (a) of the

Internal Revenue Code could occur with respect to the trust.

(22) “Successive interest” means the interest of a

successor beneficiary.

(23) 432> “Successor Remainder beneficiary” means a person

entitled to receive income or principal or to use property when

an income interest or other current interest ends.

(24)43F3> “Terms of a trust” means:

(a) Except as otherwise provided in paragraph (b), the

manifestation of the settlor’s intent regarding a trust’s

provisions as:

1. Expressed in the will or trust instrument; or

2. Established by other evidence that would be admissible

in a judicial proceeding.

(b) The trust’s provisions as established, determined, or

amended by:

1. A trustee or trust director in accordance with the

applicable law;

2. A court order; or

3. A nonjudicial settlement agreement under s. 736.0111.

(c) For an estate, a will; or

(d) For a life estate or term interest, the corresponding

manifestation of the rights of the beneficiaries to the extent

provided in s. 738.508 themanifestationof the intent-of =

arantor -
\j_\_().llbu_l_ O

(25) “Trust” includes an express trust, whether private or

charitable, with additions to the trust, wherever and however
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157 created; and a trust created or determined by a judgment or

158 decree under which the trust is to be administered in the manner

159 |of an express trust. The term does not include a constructive

160 trust; a resulting trust; a conservatorship; a custodial

161 arrangement under the Florida Uniform Transfers to Minors Act; a

162 |business trust providing for certificates to be issued to

163 beneficiaries; a common trust fund; a land trust under s.

164 689.071; a trust created by the form of the account or by the

165 |deposit agreement at a financial institution; a voting trust; a

166 |security arrangement; a liquidation trust; a trust for the

167 |primary purpose of paying debts, dividends, interest, salaries,

168 |wages, profits, pensions, retirement benefits, or employee

169 |benefits of any kind; or an arrangement under which a person is

170 a nominee, an escrowee, or an agent for another.

171 (26) 434y “Trustee” means a person, other than a personal

172 representative, that owns or holds property for the benefit of a

173 beneficiary. The term includes an original, additional, or

174 successor trustee, regardless of whether they are er—met

175 |appointed or confirmed by a court.

176 (27) “Will” means any testamentary instrument recognized

177 under applicable law which makes a legally effective disposition

178 of an individual’s property, effective at the individual’s

179 death. The term includes a codicil or other amendment to a

180 testamentary instrument.

181 Section 3. Section 738.103, Florida Statutes, is amended to
182 read:

183 (Substantial rewording of section. See

184 s. 738.103, F.S., for present text.)

185 738.103 Scope.—Except as otherwise provided in the terms of
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a trust or this chapter, this chapter applies to all of the

following:

(1) A trust or an estate.

(2) A life estate or other term interest in which the

interest of one or more persons will be succeeded by the

interest of one or more other persons to the extent provided in
s. 738.508.
Section 4. Section 738.104, Florida Statutes, is amended to

read:
(Substantial rewording of section. See

s. 738.104, F.S., for present text.)

738.104 Governing law.—Except as otherwise provided in the

terms of a trust or this chapter, this chapter applies when this

state is the principal place of administration of a trust or

estate or the situs of property that is not held in a trust or

estate and is subject to a life estate or other term interest

described in s. 738.103(2). By accepting the trusteeship of a

trust having its principal place of administration in this state

or by moving the principal place of administration of a trust to

this state, the trustee submits to the application of this

chapter to any matter within the scope of this chapter involving

the trust.
Section 5. Section 738.1041, Florida Statutes, is repealed.

Section 6. Section 738.105, Florida Statutes, is repealed.
Section 7. Section 738.201, Florida Statutes, is amended to

read:
(Substantial rewording of section. See

s. 738.201, F.S., for present text.)

738.201 Fiduciary duties; general principles.—

Page 8 of 69
2/2/2024 2:21:30 PM 590-02784-24




215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243

Florida Senate - 2024 COMMITTEE AMENDMENT
Bill No. SB 1316

| VAR ===

(1) In making an allocation or determination or exercising

discretion under this chapter, a fiduciary shall do all of the

following:

(a) Act in good faith, based on what is a fair and

reasonable fee to all beneficiaries;

(b) Administer a trust or estate impartially, except to the

extent that the terms of the trust manifest an intent that the

fiduciary favors one or more beneficiaries;

(c) Administer the trust or estate in accordance with the

terms of the trust, even if there is a different provision in

this chapter.

(d) Administer the trust or estate in accordance with this

chapter, except to the extent that the terms of the trust

provide otherwise or authorize the fiduciary to determine

otherwise.

(2) A fiduciary’s allocation, determination, or exercise of

discretion under this chapter is presumed to be fair and

reasonable to all beneficiaries. A fiduciary may exercise a

discretionary power of administration given to the fiduciary by

the terms of the trust, and an exercise of the power that

produces a result different from a result required or permitted

by this chapter does not create an inference that the fiduciary

abused the fiduciary’s discretion.

(3) A fiduciary shall:

(a) Add a receipt to principal, to the extent that the

terms of the trust and this chapter do not allocate the receipt

between income and principal;

(b) Charge a disbursement to principal, to the extent that

the terms of the trust and this chapter do not allocate the
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disbursement between income and principal; and

(c) Within 65 days after the fiscal year ends, add any

undistributed income to principal, unless otherwise provided by

the terms of the trust.

(4) A fiduciary may exercise the power to adjust under s.

738.203 (1), convert an income trust to a unitrust under ss.

738.301-738.310, change the percentage or method used to

calculate a unitrust amount under ss. 738.301-738.310, or

convert a unitrust to an income trust under ss. 738.301-738.310

if the fiduciary determines the exercise of the power will

assist the fiduciary to administer the trust or estate

impartially.

(5) The fiduciary must consider the following factors in

making the determination in subsection (4), including:

(a) The terms of the trust.

(b) The nature, distribution standards, and expected

duration of the trust.

(c) The effect of the allocation rules, including specific

adjustments between income and principal, under ss. 738.301-
738.416.
(d) The desirability of liquidity and regularity of income.

(e) The desirability of the preservation and appreciation

of principal.

(f) The extent to which an asset is used or may be used by

a beneficiary.

(g) The increase or decrease in the value of principal

assets, reasonably determined by the fiduciary.

(h) Whether and to what extent the terms of the trust give

the fiduciary power to accumulate income or invade principal or
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prohibit the fiduciary from accumulating income or invading

principal.

(i) The extent to which the fiduciary has accumulated

income or invaded principal in preceding accounting periods.

(j) The effect of current and reasonably expected economic

conditions.

(k) The reasonably expected tax consequences of the

exercise of the power.

(1) The identities and circumstances of the beneficiaries.

(6) Except as provided in ss. 738.301-738.310, this chapter

pertains to the administration of a trust and is applicable to

any trust that is administered in this state or under its law.

This chapter also applies to any estate that is administered in

this state unless the provision is limited in application to a

trustee, rather than a fiduciary.

Section 8. Section 738.202, Florida Statutes, is amended to
read:
(Substantial rewording of section. See

s. 738.202, F.S., for present text.)

738.202 Judicial review of exercise of discretionary power;

request for instruction.—

(1) As used in this section, the term “fiduciary decision”

means any of the following:

(a) A fiduciary’s allocation between income and principal

or other determination regarding income and principal required

or authorized by the terms of the trust or this chapter.

(b) The fiduciary’s exercise or nonexercise of a

discretionary power regarding income and principal granted by

the terms of the trust or this chapter, including the power to
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adjust under s. 738.203, convert an income trust to a unitrust

under ss. 738.301-738.310, change the percentage or method used

to calculate a unitrust amount under ss. 738.301-738.310,

convert a unitrust to an income trust under ss. 738.301-738.310,

or the method used to make property productive of income under
s. 738.413.

(c) The fiduciary’s implementation of a decision described

in paragraph (a) or paragraph (b).

(2) The court may not order a fiduciary to change a

fiduciary decision unless the court determines that the

fiduciary decision was an abuse of the fiduciary’s discretion. A

court may not determine that a fiduciary abused its discretion

merely because the court would have exercised the discretion in

a different manner or would not have exercised the discretion.

(3) If the court determines that a fiduciary decision was

an abuse of the fiduciary’s discretion, the court may order a

remedy authorized by law, including those prescribed under ss.

736.1001 and 736.1002. Following such a determination by the

court, the remedy is to place the beneficiaries in the positions

the beneficiaries would have occupied if the fiduciary had not

abused its discretion, as follows:

(a) The court may order the fiduciary to exercise or

refrain from exercising the power to adjust under s. 738.203;

(b) The court may order the fiduciary to exercise or

refrain from exercising the power to convert an income trust to

a unitrust under ss. 738.301-738.310, change the percentage or

method used to calculate a unitrust amount under ss. 738.301-

738.310, or convert a unitrust to an income trust under ss.

738.301-738.310;
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(c) The court may compel the fiduciary to take any of the
actions listed under s. 738.413;

(d) To the extent that the abuse of discretion has resulted

in no distribution to a beneficiary or a distribution that is

too small, the court shall require the fiduciary to distribute

from the trust to the beneficiary an amount the court determines

will restore the beneficiary, in whole or in part, to his or her

appropriate position;

(e) To the extent that the abuse of discretion has resulted

in a distribution to a beneficiary that is too large, the court

shall restore the beneficiaries, the trust, or both, in whole or

in part, to their appropriate positions by requiring the

fiduciary to withhold an amount from one or more future

distributions to the beneficiary who received the distribution

that was too large or requiring that beneficiary to return some

or all of the distribution to the trust; or

(f) To the extent that the court is unable, after applying

paragraphs (a)-(e), to restore the beneficiaries or the trust,

or both, to the positions they would have occupied if the

fiduciary had not abused its discretion, the court may require

the fiduciary to pay an appropriate amount from its own funds to

one or more of the beneficiaries or the trust or both.

(4) On petition by the fiduciary for instruction, the court

may determine whether a proposed fiduciary decision will result

in an abuse of the fiduciary’s discretion. If the petition

describes the proposed decision, contains sufficient information

to inform the beneficiary of the reasons for making the proposed

decision and the facts on which the fiduciary relies, and

explains how the beneficiary will be affected by the proposed
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decision, a beneficiary who opposes the proposed decision has

the burden to establish that it will result in an abuse of the

fiduciary’s discretion.

(5) If an action is instituted alleging an abuse of

discretion in the exercise or nonexercise of the fiduciary’s

discretion under this chapter and the court determines no abuse

of discretion has occurred, the fiduciary’s costs and attorney

fees incurred in defending the action shall be paid from the

trust assets.

Section 9. Section 738.203, Florida Statutes, is created to
read:

738.203 Fiduciary’s power to adjust.—

(1) Except as otherwise provided in the terms of a trust or

this section, a fiduciary, in a record without court approval,

may adjust between income and principal if the fiduciary

determines that the exercise of the power to adjust will assist

the fiduciary in administering the trust or estate impartially.

(2) This section does not create a duty to exercise or

consider the power to adjust under subsection (1) or to inform a

beneficiary about the applicability of this section.

(3) A fiduciary that in good faith exercises or fails to

exercise the power to adjust under subsection (1) is not liable

to a person affected by the exercise or failure to exercise.

(4) In deciding whether and to what extent to exercise the

power to adjust under subsection (1), a fiduciary shall consider

all factors the fiduciary considers relevant, including relevant
factors in s. 738.201(5), and the application of ss. 738.401(9),
738.408 and 738.413.

(5) A fiduciary may not exercise the power under subsection
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389 (1) to make an adjustment or under s. 738.408 to make a

390 determination that an allocation is insubstantial if:

391 (a) The adjustment or determination would reduce the amount

392 |payable to a current income beneficiary from a trust that

393 |qualifies for a special tax benefit, except to the extent that

394 the adjustment is made to provide for a reasonable apportionment

395 of the total return of the trust between the current income

396 |beneficiary and successor beneficiaries;

397 (b) The adjustment or determination would change the amount

398 |payable to a beneficiary, as a fixed annuity or a fixed fraction

399 of the value of the trust assets, under the terms of the trust;

400 (c) The adjustment or determination would reduce an amount

401 that is permanently set aside for a charitable purpose under the

402 terms of the trust unless both income and principal are set

403 aside for the charitable purpose;

404 (d) Possessing or exercising the power would cause a person

405 to be treated as the owner of all or part of the trust for

406 federal income tax purposes and the person would not be treated

407 as the owner if the fiduciary did not possess the power to

408 adjust;

409 (e) Possessing or exercising the power would cause all or

410 |part of the value of the trust assets to be included in the

411 |gross estate of an individual for federal real estate tax

412 |purposes and the assets would not be included in the gross

413 estate of the individual if the fiduciary did not possess the

414 |power to adjust;

415 (f) Possessing or exercising the power would cause an

416 individual to be treated as making a gift for federal gift tax

417 purposes;
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(g) The fiduciary is not an independent person;

(h) The trust is irrevocable and provides for income to be

paid to the settlor, and possessing or exercising the power

would cause the adjusted principal or income to be considered an

available resource or available income under a public-benefit

program; or

(1) The trust is a unitrust under ss. 738.301-738.310.

(6) If paragraph (5) (d), paragraph (5) (e), paragraph

(5) (f), or paragraph (5) (g) applies to a fiduciary:

(a) A cofiduciary to which paragraphs (5) (d)-(g) do not

apply may exercise the power to adjust, unless the exercise of

the power by the remaining cofiduciary or cofiduciaries is not

permitted by the terms of the trust or law other than this

chapter; or

(b) If there is no cofiduciary to which paragraphs (5) (d) -

(g) do not apply, the fiduciary may appoint a cofiduciary to

which paragraphs (5) (d)-(g) do not apply which may be a special

fiduciary with limited powers, and the appointed cofiduciary may

exercise the power to adjust under subsection (1), unless the

appointment of a cofiduciary or the exercise of the power by a

cofiduciary is not permitted by the terms of the trust or law

other than this chapter.

(7) A fiduciary may release or delegate to a cofiduciary

the power to adjust under subsection (1) if the fiduciary

determines that the fiduciary’s possession or exercise of the

power will or may:

(a) Cause a result described in paragraph (5) (a), paragraph

(5) (b), paragraph (5) (¢), paragraph (5) (d), paragraph (5) (e),

paragraph (5) (f), or paragraph (5) (h); or
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(b) Deprive the trust of a tax benefit or impose a tax

burden not described in paragraph (5) (a), paragraph (5) (b),

paragraph (5) (c), paragraph (5) (d), paragraph (5) (e), or

paragraph (5) (f).

(8) A fiduciary’s release or delegation to a cofiduciary

under subsection (7) of the power to adjust under subsection

(1) :

(a) Must be in a record;

(b) Applies to the entire power, unless the release or

delegation provides a limitation, which may be a limitation to

the power to adjust:

1. From income to principal;

From principal to income;

2
3. For specified property; or
4

In specified circumstances.

(c) For a delegation, may be modified by a redelegation

under this subsection by the cofiduciary to which the delegation

is made; and

(d) Subject to paragraph (c), is permanent, unless the

release or delegation provides a specified period, including a

period measured by the life of an individual or the lives of

more than one individual.

(9) Terms of a trust that deny or limit the power to adjust

between income and principal do not affect the application of

this section, unless the terms of the trust expressly deny or

limit the power to adjust under subsection (1).

(10) The exercise of the power to adjust under subsection

(1) in any accounting period may apply to the current period,

the immediately preceding period, and one or more subsequent

Page 17 of 69
2/2/2024 2:21:30 PM 590-02784-24




476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504

Florida Senate - 2024 COMMITTEE AMENDMENT
Bill No. SB 1316

| VAR ===

(11) A description of the exercise of the power to adjust

periods.

under subsection (1) must be:

(a) Included in a report, if any, sent to beneficiaries

under s. 736.0813; or

(b) Communicated at least annually to the qualified

beneficiaries as defined in s. 736.0103 other than the Attorney

General.
(12) With respect to a trust in existence on January 1,
2003:

(a) A fiduciary may not have the power to adjust under this

section until the statement required in subsection (13) is

provided and either no objection is made or any objection which

is made has been terminated.

1. An objection is made if, within 60 days after the date

of the statement required in subsection (13), a super majority

of the eligible beneficiaries deliver to the fiduciary a written

objection to the application of this section to such trust. An

objection shall be deemed to be delivered to the fiduciary on

the date the objection is mailed to the mailing address listed

in the notice provided in subsection (13).

2. An objection is terminated upon the earlier of the

receipt of consent from a super majority of eligible

beneficiaries of the class that made the objection, or the

resolution of the objection under paragraph (c).

(b) An objection or consent under this section may be

executed by a legal representative or natural guardian of a

beneficiary without the filing of any proceeding or approval of

any court.
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505 (c) If an objection is delivered to the fiduciary, then the

506 fiduciary may petition the circuit court for an order quashing

507 the objection and vesting in such fiduciary the power to adjust

508 |under this section. The burden will be on the objecting

509 |beneficiaries to prove that the power to adjust would be

510 inequitable, illegal, or otherwise in contravention of the

511 grantor’s intent. The court may award costs and attorney fees

512 relating to the fiduciary’s petition in the same manner as in

513 chancery actions. When costs and attorney fees are to be paid

514 out of the trust, the court may, in its discretion, direct from

515 |which part of the trust they shall be paid.

516 (d) If no timely objection is made or if the fiduciary is

517 vested with the power to adjust by court order, the fiduciary

518 |may thereafter exercise the power to adjust without providing

519 |notice of its intent to do so unless, in vesting the fiduciary

520 |with the power to adjust, the court determines that unusual

521 circumstances require otherwise.

522 (e)1l. If a fiduciary makes a good faith effort to comply

523 with the notice provisions of subsection (13), but fails to

524 deliver notice to one or more beneficiaries entitled to such

525 |notice, neither the validity of the notice required under this

526 subsection nor the fiduciary’s power to adjust under this

527 section shall be affected until the fiduciary has actual notice

528 that one or more beneficiaries entitled to notice were not

529 |notified. Until the fiduciary has actual notice of the notice

530 deficiency, the fiduciary shall have all of the powers and

531 |protections granted a fiduciary with the power to adjust under

532 this chapter.

533 2. When the fiduciary has actual notice that one or more
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beneficiaries entitled to notice under subsection (13) were not

notified, the fiduciary’s power to adjust under this section

shall cease until all beneficiaries who are entitled to such

notice, including those who were previously provided with such

notice, are notified and given the opportunity to object as

provided for under this subsection.

(f) The objection of a super majority of eligible

beneficiaries under this subsection shall be valid for a period

of 1 year after the date of the notice set forth in subsection

(13) . Upon expiration of the objection, the fiduciary may

thereafter give a new notice under subsection (13).

(g) This section is not intended to create or imply a duty

of the fiduciary of a trust existing on January 1, 2003, to seek

a power to adjust under this subsection or to give the notice

described in subsection (13) if the fiduciary does not desire to

have a power to adjust under this section, and no inference of

impropriety shall be made as the result of a fiduciary not

seeking a power to adjust under this subsection.

(13) (a) A fiduciary of a trust in existence on January 1,

2003, that is not prohibited under subsection (5) from

exercising the power to adjust shall, any time before initially

exercising the power, provide to all eligible beneficiaries a

statement containing the following:

1. The name, telephone number, street address, and mailing

address of the fiduciary and of any person who may be contacted

for further information;

2. A statement that unless a super majority of the eligible

beneficiaries objects to the application of this section to the

trust within 60 days after the date the statement pursuant to
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this subsection was served, this section shall apply to the

trust; and

3. A statement that, if this section applies to the trust,

the fiduciary will have the power to adjust between income and

principal and that such a power may have an effect on the

distributions to such beneficiary from the trust.

(b) The statement may contain information regarding a

fiduciary’s obligation with respect to the power to adjust

between income and principal under this section.

(c) The statement shall be served informally, in the manner

provided in the Florida Rules of Civil Procedure relating to

service of pleadings subsequent to the initial pleading. The

statement may be served on a legal representative or natural

guardian of a beneficiary without the filing of any proceeding

or approval of any court.

(14) For purposes of subsections (12) and (13), the term:

1. “Eligible beneficiaries” means:

a. If at the time the determination is made there are one

or more beneficiaries described in s. 736.0103(19) (c), the

beneficiaries described in s. 736.0103(19) (a) and (c); or

b. If there is no beneficiary described in s.
736.0103(19) (c), the beneficiaries described in s.
736.0103(19) (a) and (b).

2. “Super majority of the eligible beneficiaries” means:

a. If at the time the determination is made there are one

or more beneficiaries described in s. 736.0103(19) (c), at least

two-thirds in interest of the beneficiaries described in s.

736.0103(19) (a) or two-thirds in interest of the beneficiaries

described in s. 736.0103(19) (c), if the interests of the
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beneficiaries are reasonably ascertainable; otherwise, it means

two-thirds in number of either such class; or

b. If there is no beneficiary described in s.

736.0103(19) (¢c), at least two-thirds in interest of the

beneficiaries described in s. 736.0103(19) (a) or two-thirds in

interest of the beneficiaries described in s. 736.0103(19) (b),

if the interests of the beneficiaries are reasonably

ascertainable, otherwise, two-thirds in number of either such

class.

(15) A trust exists on January 1, 2003, if it is not

revocable on January 1, 2003. A trust is revocable if revocable

by the grantor alone or in conjunction with any other person. A

trust is not revocable for purposes of this section if revocable

by the grantor only with the consent of all persons having a

beneficial interest in the property.

Section 10. Section 738.301, Florida Statutes, is amended
to read:
(Substantial rewording of section. See

s. 738.301, F.S., for present text).

738.301 Definitions.—For purposes of this section and ss.
738.302-738.310:

(1) “Applicable value” means the amount of the net fair

market value of a trust taken into account under s. 738.307.

(2) “Express unitrust” means a trust for which, under the

terms of the trust without regard to this section and ss.

738.302-738.310, net income must be calculated as a unitrust

amount.

(3) “Income trust” means a trust, created by an inter vivos

or testamentary instrument, that directs or permits the trustee
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to distribute the net income of the trust to one or more

persons, in fixed proportions or in amounts or proportions

determined by the trustee and regardless of whether the trust

directs or permits the trustee to distribute the principal of

the trust to one or more such persons.

(4) “Net fair market value of a trust” means the fair

market value of the assets of the trust, less the reasonably

known noncontingent liabilities of the trust.

(5) “Unitrust” means a trust for which net income is a

unitrust amount. The term includes an express unitrust.

(6) “Unitrust amount” means an amount computed by

multiplying a determined value of a trust by a determined

percentage. For a unitrust administered under a unitrust policy,

the term means the applicable value multiplied by the unitrust

rate.

(7) “Unitrust policy” means a policy described in ss.
738.301-738.310 and adopted under s. 738.303.

(8) “Unitrust rate” means the rate used to compute the

unitrust amount for a unitrust administered under a unitrust

policy.
Section 11. Section 738.302, Florida Statutes, is amended
to read:

(Substantial rewording of section. See

s. 738.302, F.S., for present text.)

738.302 Applications; duties and remedies.—

(1) Except as otherwise provided in subsection (2), ss.

738.301-738.310 apply to all of the following:

(a) An income trust, unless the terms of the trust

expressly prohibit the use of ss. 738.301-738.310 by a specific
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reference to this paragraph or corresponding provision of prior

law, or an explicit expression of intent that net income not be

calculated as a unitrust amount.

(b) An express unitrust, except to the extent that the

terms of the trust explicitly:
1. Prohibit the use of ss. 738.301-738.310 by a specific

reference to this paragraph or corresponding provision of prior

law;

2. Prohibit conversion to an income trust; or

3. Limit changes to the method of calculating the unitrust
amount.

(c) A unitrust that had been converted from an income
trust.

(2) The provisions of ss. 738.301-738.310 do not apply to a
trust described in s. 170(f) (2) (B), s. 642 (c) (5), s. 664(d), s.
2702 (a) (3) (A) (ii) or (iii), or s. 2702(b) of the Internal

Revenue Code.

(3) An income trust to which ss. 738.301-738.310 apply

under paragraph (1) (a) may be converted to a unitrust under ss.

738.301-738.310 regardless of the terms of the trust concerning

distributions. Conversion to a unitrust under ss. 738.301-

738.310 does not affect other terms of the trust concerning

distributions of income or principal.

(4) Sections 738.301-738.310 apply to an estate only to the

extent that a trust is a beneficiary of the estate. To the

extent of the trust’s interest in the estate, the estate may be

administered as a unitrust, the administration of the estate as

a unitrust may be discontinued, or the percentage or method used

to calculate the unitrust amount may be changed, in the same
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manner as for a trust under those sections.

(5) The provisions of ss. 738.301-738.310 do not create a

duty to take or consider action under ss. 738.301-738.310 or to

inform a beneficiary about the applicability of ss. 738.301-
738.310.

(6) A fiduciary that in good faith takes or fails to take

an action under ss. 738.301-738.310 is not liable to a person

affected by the action or inaction.

Section 12. Section 738.303, Florida Statutes, 1s amended
to read:

(Substantial rewording of section. See

s. 738.303, F.S., for present text.)
738.303 Authority of fiduciary.—

(1) By complying with subsections (2) and (6), and without

court approval, a fiduciary may do any of the following:

(a) Convert an income trust to a unitrust if the fiduciary

adopts in a record a unitrust policy for the trust which

provides:

1. That in administering the trust, the net income of the

trust will be a unitrust amount rather than net income

determined without regard to ss. 738.301-738.310; and

2. The percentage and method used to calculate the unitrust

amount.

(b) Change the percentage or method used to calculate a

unitrust amount for a unitrust if the fiduciary adopts in a

record a unitrust policy or an amendment or replacement of a

unitrust policy providing charges in the percentage or method

used to calculate the unitrust amount.

(c) Convert a unitrust to an income trust if the fiduciary

Page 25 of 69
2/2/2024 2:21:30 PM 590-02784-24




708
709
710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731
732
733
734
735
736

Florida Senate - 2024 COMMITTEE AMENDMENT
Bill No. SB 1316

| VAR ===

adopts in a record a determination that, in administering the

trust, the net income of the trust will be net income determined

without regard to ss. 738.301-738.310 rather than a unitrust

amount.

(2) A fiduciary may take an action under subsection (1) if

all of the following apply:

(a) The fiduciary determines that the action will assist

the fiduciary to administer a trust impartially.

(b) The fiduciary sends a notice in a record to the

qualified beneficiaries determined under ss. 736.0103 and

736.0110 in the manner required by s. 738.304, describing and

proposing to take the action.

(c) The fiduciary sends a copy of the notice under

paragraph (b) to each settlor of the trust which is:

1. If an individual, living; or

2. If not an individual, in existence.

(d) At least one member of each class of the qualified

beneficiaries determined under ss. 736.0103 and 736.0110, other

than the Attorney General, receiving the notice under paragraph
(b) 1

If an individual, legally competent;

S:
1.
2. If not an individual, in existence; or
3.

Represented in the manner provided in s. 738.304(2).

(e) The fiduciary does not receive, by the date specified

in the notice under s. 738.304(4) (e), an objection in a record

to the action proposed under paragraph (b) from a person to

which the notice under paragraph (b) is sent.

(3) If a fiduciary receives, not later than the date stated

in the notice under s. 738.304(4) (e), an objection in a record
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737 described in s. 738.304(4) (d) to a proposed action, the

738 fiduciary or a beneficiary may request the court to have the

739 |action taken as proposed, taken with modifications, or

740 |prevented. A person described in s. 738.304 (1) may oppose the

741 |proposed action in the proceeding under this subsection

742 regardless of whether the person:

743 (a) Consented under s. 738.304(3); or
744 (b) Objected under s. 738.304(4) (d).
745 (4) If, after sending a notice under paragraph (2) (b), a

746 |fiduciary decides not to take the action proposed in the notice,

747 the fiduciary must notify in a record each person described in

748 s. 738.304 (1) of the decision not to take the action and the

749 reasons for the decision.

750 (5) If a beneficiary requests in a record that a fiduciary

751 take an action described in subsection (1) and the fiduciary

752 |declines to act or does not act within 60 days after receiving

753 the request, the beneficiary may request the court to direct the

754 fiduciary to take the action requested.

755 (6) In deciding whether and how to take an action

756 authorized in subsection (1), or whether and how to respond to a

757 request by a beneficiary under subsection (5), a fiduciary must

758 consider all factors relevant to the trust and beneficiaries,

759 including the relevant factors listed in s. 738.201(5).

760 (7) A fiduciary may release or delegate the power to

761 convert an income trust to a unitrust under paragraph (1) (a),

762 change the percentage or method used to calculate a unitrust

763 amount under paragraph (1) (b), or convert a unitrust to an

764 income trust under paragraph (1) (c), for a reason described in

765 s. 738.203(7) and in the manner described in s. 738.203(8).
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Section 13. Section 738.304, Florida Statutes, 1is created
to read:

738.304 Notice.—

(1) A notice required by s. 738.303(2) (b) must be sent in a

manner authorized under s. 736.0109 to all of the following:

(a) The qualified beneficiaries determined under s.

736.0103, other than the Attorney General.

(b) Each person that is granted a power over the trust by

the terms of the trust, to the extent that the power is

exercisable when the person is not then serving as a trustee:

1. Including all of the following:

a. Power over the investment, management, or distribution

of trust property or other matters of trust administration.

b. Power to appoint or remove a trustee or person described

in this paragraph.

2. Excluding all of the following:

a. Power of appointment.

b. Power of a beneficiary over the trust, to the extent

that the exercise or nonexercise of the power affects the

beneficial interest of the beneficiary or another beneficiary

represented by the beneficiary under ss. 736.0301-736.0306 with

respect to the exercise or nonexercise of the power.

c. Power over the trust if the terms of the trust provide

that the power is held in a nonfiduciary capacity and the power

must be held in a nonfiduciary capacity to achieve a tax

objective under the Internal Revenue Code.

(c) Each person that is granted a power by the terms of the

trust to appoint or remove a trustee or person described in

paragraph (b) to the extent that the power is exercisable when
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the person that exercises the power is not serving as a trustee

or person described in paragraph (b).

(2) The representation provisions of ss. 736.0301-736.0306

apply to notice under this section.

(3) A person may consent in a record at any time to action

proposed under s. 738.303(2) (b). A notice required by s.

738.303(2) (b) need not be sent to a person that consents under

this subsection.

(4) A notice required under s. 738.303(2) (b) must include

all of the following:

(a) The action proposed under s. 738.303(2) (b).

(b) For a conversion of an income trust to a unitrust, a

copy of the unitrust policy adopted under s. 738.303(1) (a).

(c) For a change in the percentage or method used to

calculate the unitrust amount, a copy of the unitrust policy or

amendment or replacement of the unitrust policy adopted under s.
738.303(1) (b) .

(d) A statement that the person to which the notice is sent

may object to the proposed action by stating in a record the

basis for the objection and sending or delivering the record to

the fiduciary.

(e) The date by which an objection under paragraph (d) must

be received by the fiduciary, which must be at least 30 days

after the date the notice is sent.

(f) The date on which the action is proposed to be taken

and the date on which the action is proposed to take effect.

(g) The name and contact information of the fiduciary.

(h) The name and contact information of a person that may

be contacted for additional information.
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Section 14. Section 738.305, Florida Statutes, 1is created
to read:

738.305 Unitrust policy.—

(1) In administering a unitrust under ss. 738.301-738.310,

a fiduciary shall follow a unitrust policy adopted under s.

738.303(1) (a) or (b) or amended or replaced under s.
738.303(1) (b) .
(2) A unitrust policy must provide all of the following:

(a) The unitrust rate or method for determining the

unitrust rate under s. 738.306.

(b) The method for determining the applicable value under
s. 738.307.
(c) The rules described in ss. 738.306-738.310 which apply

in the administration of the unitrust, whether the rules are:

1. Mandatory as provided in ss. 738.307(1) and (3),
738.308(1), and 738.310; or

2. Optional as provided in ss. 738.306, 738.307(2), and
738.308(2), to the extent that the fiduciary elects to adopt

those rules.

3) A unitrust policy may do any of the following:

(
(a) Provide methods and standards for:
1

. Determining the timing of the distributions;

2. Making distributions in cash or in kind or partly in

cash and partly in kind; or

3. Correcting an underpayment or overpayment to a

beneficiary based on the unitrust amount if there is an error in

calculating the unitrust amount.

(b) Specify sources and the order of sources, including

categories of income for federal income tax purposes, from which
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distributions of a unitrust amount are paid.

(c) Provide other standards and rules that the fiduciary

determines serve the interests of the beneficiaries.

Section 15. Section 738.306, Florida Statutes, 1s created
to read:

738.306 Unitrust rate.—

(1) A unitrust rate must be at least 3 percent and not more

than 5 percent. Within those limits, the unitrust rate may be:

(a) A fixed unitrust rate; or

(b)1. A unitrust rate that is determined for each period

using:

a. A market index or other published data; or

b. A mathematical blend of market indices or other

published data over a stated number of preceding periods.

2. If the rate calculated under this paragraph would be

less than 3, the rate is 3; and if the rate calculated would be

more than 5, the rate is 5.

(2) Within the limits of subsection (1), a unitrust policy

may provide for any of the following:

(a) A limit on how much the unitrust rate determined under

paragraph (1) (b) may increase over the unitrust rate for the

preceding period or a mathematical blend of unitrust rates over

a stated number of preceding periods.

(b) A limit on how much the unitrust rate determined under

paragraph (1) (b) may decrease below the unitrust rate for the

preceding period or a mathematical blend of unitrust rates over

a stated number of preceding periods.

(c) A mathematical blend of any of the unitrust rates

determined under paragraph (1) (b) and paragraphs (a) and (b).
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(3) If the fiduciary is not an independent person, the

percentage used to calculate the unitrust amount is the rate

determined under s. 7520 (a) (2) of the Internal Revenue Code 1in

effect for the month the conversion under this section becomes

effective and for each January thereafter; however, if the rate

determined under s. 7520 (a) (2) of the Internal Revenue Code

exceeds 5 percent, the unitrust rate is 5 percent, and if the

rate determined under s. 7520(a) (2) of the Internal Revenue Code

is less than 3 percent, the unitrust rate is 3 percent.

Section 16. Section 738.307, Florida Statutes, 1s created
to read:

738.307 Applicable value.—

(1) A unitrust policy must provide the method for

determining the fair market value of an asset for the purpose of

determining the unitrust amount, including all of the following:

(a) The frequency of valuing the asset, which need not

require a valuation in every period.

(b) The date for valuing the asset in each period in which

the asset is valued.

(2) Except as otherwise provided in s. 738.309, a unitrust

policy may provide methods for determining the amount of the net

fair market value of the trust to take into account in

determining the applicable value, including any of the

following:

(a) Obtaining an appraisal of an asset for which fair

market value is not readily available.

(b) Excluding specific assets or groups or types of assets

in addition to those described in subsection (3).

(c) Making other exceptions or modifications of the
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treatment of specific assets or groups or types of assets.

(d) Including identification and treatment of cash or

property held for distribution.

(e) Using an average of fair market values over a stated

number of preceding periods, not to exceed 3 calendar years.

(f) Determining the reasonable known liabilities of the

trust, including treatment of liabilities to conform with the

treatment of assets under paragraphs (a)-(e).

(3) The following property may not be included in

determining the value of the trust:

(a) Any residential property or any tangible personal

property that, as of the first business day of the current

valuation year, one or more current beneficiaries of the trust

have or have had the right to occupy or have or have had the

right to possess or control, other than in his or her capacity

as trustee of the trust. Instead, the right of occupancy or the

right to possession and control is the unitrust amount with

respect to such property; however, the unitrust amount must be

adjusted to take into account partial distributions from or

receipt into the trust of such property during the valuation

year;

(b) Any asset specifically given to a beneficiary and the

return on investment on such property, which return on

investment must be distributable to the beneficiary; and

(c) Any asset while held in an estate.

Section 17. Section 738.308, Florida Statutes, 1s created

to read:
738.308 Period.—

(1) A unitrust policy must provide the period used under
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ss. 738.306 and 738.307. The period must be the calendar year.

(2) A unitrust policy may provide standards for:

(a) Using fewer preceding periods under s. 738.306(1) (b)1.
or (2) (a) or (b) if:

1. The trust was not in existence in a preceding period; or

2. Market indices or other published data are not available

for a preceding period;

(b) Using fewer preceding periods under 738.307(2) (e) 1if:

1. The trust was not in existence in a preceding period; or

2. Fair market values are not available for a preceding

period; and

(c) Prorating a unitrust amount on a daily basis for a part

of a period in which the trust or the administration of the

trust as a unitrust or the interest of any beneficiary commences

or terminates.

Section 18. Section 738.309, Florida Statutes, is created
to read:

738.309 Express unitrust.—

(1) This section applies to a trust that, by its governing

instrument, requires or allows income or net income to be

calculated as a unitrust amount.

(2) The trustee of an express unitrust may determine the

unitrust amount by reference to the net fair market value of the

unitrust’s assets in 1 or more years.

(3) Distribution of a unitrust amount is considered a

distribution of all of the net income of an express unitrust and

is considered to be an income interest.

(4) The unitrust amount is considered to be a reasonable

apportionment of the total return of an express unitrust.
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(5) An express unitrust that provides or allows a

distribution based on a unitrust rate in excess of 5 percent per

year of the net fair market value of the unitrust assets is

considered a distribution of all of the income of the unitrust

and a distribution of principal of the unitrust to the extent

that the distribution exceeds 5 percent per year.

(6) An express unitrust may provide a mechanism for

changing the unitrust rate, similar to the mechanism provided

under s. 738.306, based upon the factors noted in that section,

and may provide for a conversion from a unitrust to an income

trust or a reconversion of an income trust to a unitrust under
s. 738.303.

(7) If an express unitrust does not specifically or by

reference to s. 738.306 prohibit a power to change the unitrust

rate or to convert to an income trust under s. 738.303, the

trustee must have such power.

(8) The governing instrument of an express unitrust may

grant the trustee discretion to adopt a consistent practice of

treating capital gains as part of the unitrust amount to the

extent that the unitrust amount exceeds the income determined as

if the trust were not an express unitrust, or the governing

instrument may specify the ordering of classes of income.

(9) Unless the terms of the express unitrust specifically

provide otherwise as provided in subsection (8), the

distribution of a unitrust amount i1s considered a distribution

made from the following sources, which are listed in order of

priority:

(a) Net accounting income determined under this chapter as

if the trust were not a unitrust;
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(b) Ordinary income not allocable to net accounting income;
(c) Net realized short-term capital gains;
(d) Net realized long-term capital gains; and

(e) The principal of the trust.

(10) The governing instrument of an express unitrust may

provide that the trustee may exclude assets used by the

unitrust’s beneficiary, including, but not limited to, a

residence property or tangible personal property, from the net

fair market value of the unitrust’s assets for the purposes of

computing the unitrust amount. The use of these assets may be

considered equivalent to income or to the unitrust amount.

Section 19. Section 738.310, Florida Statutes, 1s created
to read:

738.310 Other rules.—Following the conversion of an income

trust to a unitrust, the trustee shall consider the unitrust

amount as paid from the following sources, which are listed in

order of priority:

(1) Net accounting income determined under this chapter as

if the trust were not a unitrust;

Ordinary income not allocable to net accounting income;

Net realized short-term capital gains;

Net realized long-term capital gains; and

The principal of the trust.
Section 20. Section 738.401, Florida Statutes, 1s amended

738.401 Character of receipts from entity.—

(1) For purposes of this section, the term:

(a) “Capital distribution” means an entity distribution of
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1. Return of capital; or

money which is a:

2. Distribution in total or partial liquidation of the

(b) “Entity”:

1. Means a corporation, partnership, limited liability
company, regulated investment company, real estate investment
trust, common trust fund, or any other organization or

arrangement in which a fiduciary owns or holds has an interest,

regardless of whether the entity is a taxpayer for federal

income tax purposes; and

2. Does not include:

a. A trust or estate to which s. 738.402 applies;

b. A business or other activity to which s. 738.403 applies

which is not conducted by an entity described in subparagraph
1.;

c. An asset-backed security; or

d. An instrument or arrangement to which s. 738.416 applies
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(c) “Entity distribution” means a payment or transfer by an

entity to a person in the person’s capacity as an owner or

holder of an interest in the entity.

(d) “Lookback period” means the accounting period and the

preceding two accounting periods or, if less, the number of

accounting periods, or portion of accounting periods, that the

interest in the entity has been held by the fiduciary.

(2) In this section, an attribute or action of an entity
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1056 includes an attribute or action of any other entity in which the

1057 initial entity owns or holds an interest, including an interest

1058 owned or held indirectly through another entity.

1059 (3) Except as otherwise provided in paragraphs (4) (b), (c),
1060 and (d) £his—seetion, a fiduciary shall allocate to income:
1061 (a) Money received in an entity distribution; and

1062 (b) Tangible personal property of nominal value received
1063 from the memney—reeeived—from—an entity.

1064 (4) 43 Except—as—otherwise provided—an—this—seetiony, A
1065 fiduciary shall allocate the following reeeipts—from an entity

1066 |to principal:

1067 (a) Property received in an entity distribution which is
1068 |not:

1069 1. ether—than Money; or

1070 2. Tangible personal property of nominal value.

1071 (b) Money received in an entity ewme distribution er—=

1072 series—ofrelatedd3

[0)]

A=

gEiens 1n an exchange for part or all

1073 of the fiduciary’s a—trustlserestatels interest in the entity

1074 to the extent that the entity distribution reduces the

1075 fiduciary’s interest in the entity relative to the interest of

1076 |other persons that own or hold interests in the entity.

1077 (c) Money received in an entity distribution that is a

1078 capital distribution, to the extent not allocated to income

1079 oot o] BT P N [ ISV R P
C O TCTT I O tJ()._L |UPp iy @y _L_L\ilzl_l_u().\.,_l_ull A4

1080 (d) Money received in an entity distribution from an entity

1081 that is a regulated investment company or a real estate
1082 investment trust if the money received represents short-term or

1083 long-term capital gain realized within the entity.
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(a) To the extent that the entity, at or near the time of

the entity & distribution, indicates that such money is a

capital distribution im—partist—tiguidatien; or
(b) To the extent that the total amount of money and

property received by the fiduciary in the entity im—ea

distribution or a series of related entity distributions is or

will be greater than frem—an—entity—thatisnetlistedeon—=a
publtie—steockexchange—exeeeds 20 percent of the fiduciary’s

£ s—orestatels pro rata share of the entity’s gross assets,

TP
C 1T COOo

as shown by the entity’s year-end financial statements

immediately preceding the initial receipt.
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)46+ In the case of a capital distribution, the amount

received in an entity distribution allocated to principal must

be reduced to the extent that the cumulative distributions from

the entity to the fiduciary Mereymay rnot—betaken inteoacecount
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ate allocated to income do not exceed the greater of:
(a) A cumulative annual return of 3 percent of the entity’s

carrying value computed at the beginning of each accounting

period, or portion of an accounting period, during the lookback

period fer—the number—of r—of that—the

LS PN
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f a fiduciary +£rustee has

exercised a power to adjust under s. 738.203 during the lookback

period, the fiduciary s+—F38-3104duringany period—theinterest
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determining the total income distributions from that entity,
must take into account the extent to which the exercise of the
power resulted in income to the fiduciary £¥wst from that entity

for that period. If the income of a fiduciary during the

lookback +rust—Ffer—any period has been computed under ss.

738.301-738.310, the fiduciary pursuvant—te—s+—738-31041,—+the
’ Y P 7

£rustee, 1in determining the total income distributions from the
entity for that period, must take into account the portion of
the unitrust amount paid as a result of the ownership of the
trust’s interest in the entity for that period; or

(b) In £ the case of an entity #+s treated as a

partnership, subchapter S corporation, or & disregarded entity
under pursganrt—te the Internal Revenue Code ef31986—as—amended,
the amount of income tax attributable to the fiduciary’s £rustls

o¥r—estatels ownership share of the entity, based on its pro rata

share of the taxable income of the entity that distributes the

r
O

T
)]

money, during the lookback period fer—+the numberof vyea
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fidgeiary, calculated as if all of the £hat tax was incurred by
the fiduciary.

(8) If a fiduciary receives additional information about

the application of this section to an entity distribution before

the fiduciary has paid part of the entity distribution to a

beneficiary, the fiduciary may consider the additional

information before making the payment to the beneficiary and may

change a decision to make the payment to the beneficiary.

(9) If a fiduciary receives additional information about

the application of this section to an entity distribution after

the fiduciary has paid part of the entity distribution to a
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beneficiary, the fiduciary is not required to change or recover

the payment to the beneficiary but may consider that information

in determining whether to exercise its other powers, including

but not limited to the power to adjust under s. 738.203.

(10)+4# The following applies to money or property received
by a private trustee as a distribution from an investment entity
described in this subsection:

(a) The trustee shall first treat as income of the trust
all of the money or property received from the investment entity

in the current accounting period sear which would be considered

income under this chapter if the trustee had directly held the
trust’s pro rata share of the assets of the investment entity.
For this purpose, all distributions received in the current

accounting period syear must be aggregated.

(b) The trustee shall next treat as income of the trust any

additional money or property received in the current accounting

period year which would have been considered income in the prior

2 accounting periods yea¥rs under paragraph (a) if additional

money or property had been received from the investment entity

in any of those prior 2 accounting periods syears. The amount to

be treated as income must shalt be reduced by any distributions

of money or property made by the investment entity to the trust

during the current and the prior 2 accounting periods years

which were treated as income under this paragraph.

(c) The remainder of the distribution, if any, is treated
as principal.

(d) As used in this subsection, the term:

1. “Investment entity” means an entity, other than a

business activity conducted by the trustee described in s.
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738.403 or an entity that is listed on a public stock exchange,
which is treated as a partnership, subchapter S corporation, or
disregarded entity under purswvart—te the Internal Revenue Code
of—1986—as—amendedy and which normally derives 50 percent or
more of its annual cumulative net income from interest,
dividends, annuities, or other

royalties, rental activity,

passive investments, including income from the sale or exchange

of such passive investments.

2. “Private trustee” means a trustee who is a natural
person, but 1s not an 1ndependent person as set forth in s.
738 102 Anlsz 3£ + 1 + 1o R T NN N + 11 +1h nowrar EWAEREW-E =
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(11) A fiduciary shall allocate to principal any money and

property the fiduciary receives in a distribution or series of

related distributions from a public entity which are greater

than 10 percent of the fair market value of the fiduciary’s

interest in the public entity on the first day of the accounting

period. The amount to be allocated to principal must be reduced

to the extent that the cumulative distributions from the entity

to the fiduciary allocated to income do not exceed a cumulative

annual return of 3 percent of the fair market value of the

interest in the entity at the beginning of each accounting

period, or portion of an accounting period, during the lookback

period.

738.203 during the lookback period,

If a fiduciary has exercised a power to adjust under s.

the fiduciary, in

determining the total income distributions from that entity,
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1230 must take into account the extent to which the exercise of that

1231 |power resulted in income to the fiduciary from that entity for

1232 that period. If the income of the fiduciary during the lookback
1233 |period has been computed under ss. 738.301-738.310, the

1234 |fiduciary, in determining the total income distribution from

1235 that entity for that period, must take into account the portion

1236 of the unitrust amount paid as a result of the ownership of the

1237 trust’s interest in the entity for that period. As used in this

1238 subsection, the term “public entity” means an entity listed on a

1239 |public stock exchange.
1240 (12) 48y This section must shalt be applied before ss.
1241 738.506 and 738.507 ss5+—F38=

ey
<>}

D rnAa 7
o aoito—7

do

8-7+06 and does not modify

1242 or change any of the provisions of those sections.

1243 Section 21. Section 738.402, Florida Statutes, i1s amended
1244 to read:
1245 738.402 Distribution from trust or estate.—A fiduciary

1246 shall allocate to income an amount received as a distribution of
1247 income, including a unitrust distribution under ss. 738.301-

1248 738.310, from a trust or an estate in which the fiduciary £rust

1249 |has an interest, other than an interest & purchased in a trust

1250 that is an investment entity, and shall imterest—and allocate to

1251 |principal an amount received as a distribution of principal from
1252 the sweh—a trust or estate. If a fiduciary purchases, or

1253 receives from a settlor, an interest in a trust that is an

1254 investment entity, er—a—decedent—or donor—transfers—aninterest
1255 tr—sveha—trust—+teoafiduweiary- s. 738.401, s. 738.415, or s.
1256 738.416 er—s+—7+38-6068 applies to a receipt from the trust.

1257 Section 22. Section 738.403, Florida Statutes, is amended
1258 to read:
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738.403 Business and other activity aetiwvities conducted by

fiduciary.—

(1) This section applies to FH—afidueiary who—conduets a

business or other activity conducted by a fiduciary if the

fiduciary determines that it is in the best interests of

erest—ef—altt the beneficiaries to account separately for the
business or other activity instead of:

(a) Accounting for the business or other activity as part

of the fiduciary’s #£rustls—er-estatels general accounting

records; or
(b) Conducting the business or other activity through an
738.401 (1) (b) .+—¢ke

(2) A fiduciary may account separately under this section

entity described in s.

£he business or another ether activity, regardless of whether e=

reot—the assets of the swek business or other activity are

segregated from other £xust—-er—estate assets held by the

fiduciary.

(3)42> A fiduciary who accounts separately under this

section for a business or other activity:
(a) May determine:
1. The extent to which the net cash receipts of the

business or other activity must be retained for:

a. Working capital;

b. The acquisition or replacement of fixed assets; and

c. Other reasonably foreseeable needs of the business or
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2. The extent to which the remaining net cash receipts are

accounted for as principal or income in the fiduciary’s £rustls

er—estatels general accounting records for the trust.

(b) May make a determination under paragraph (a) separately

and differently from the fiduciary’s decisions concerning

distributions of income or principal; and

(c) Shall account for the net amount received from the sale

1
T

B

of an asset of Ffafidueiary £s5—of the business or

lalal
[

[0)]
[0)]
0]

=

other activity, other than a sale in the ordinary course of the

qr
D
)]
)]
B

mh

S
business or other activity, +the—fidueiarymus

ret—aomeount—Freeeived as principal in the fiduciary’s +£rustls

N

estatels general accounting records for the trust, to the extent

the fiduciary determines that the net amount received is no
longer required in the conduct of the business or other
activity.

(4) 43> Activities for which a fiduciary may account

separately under this section maintain Separote accounting
reeords include:

(a) Retail, manufacturing, service, and other traditional

business activities.

(b) Farming.

(c) Raising and selling livestock and other animals.

(d) Managing Manmnagement—of rental properties.

(e) Extracting Esxtraetien—eof minerals and other natural
resources.

(f) Growing and cutting timber eperatieons.
(g) An activity Aetiwvities to which s. 738.414, s. 738.415,

or s. 738.416 s+—F38-60+ applies.

(h) Any other business conducted by the fiduciary.
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1317 Section 23. Section 738.404, Florida Statutes, 1is created
1318 to read:
1319 738.404 Principal receipts.—A fiduciary shall allocate to
1320 |principal:
1321 (1) To the extent not allocated to income under this

1322 chapter, an asset received from any of the following:

1323 (a) An individual during the individual’s lifetime.

1324 (b) An estate.

1325 (c) A trust on termination of an income interest.

1326 (d) A payor under a contract naming the fiduciary as
1327 |beneficiary.

1328 (2) Except as otherwise provided in ss. 738.401-738.416,

1329 |money or other property received from the sale, exchange,

1330 liquidation, or change in the form of a principal asset.

1331 (3) An amount recovered from a third party to reimburse the

1332 fiduciary because of a disbursement described in s. 738.502(1)

1333 or for another reason to the extent not based on the loss of

1334 income.

1335 (4) Proceeds of property taken by eminent domain except

1336 that proceeds awarded for loss of income in an accounting period

1337 are income if a current income beneficiary had a mandatory

1338 income interest during the period.

1339 (5) Net income received in an accounting period during

1340 which there is no beneficiary to which a fiduciary may or must

1341 distribute income.

1342 (6) Other receipts as provided in ss. 738.408-738.416.
1343 Section 24. Section 738.405, Florida Statutes, is created
1344 to read:

1345 738.405 Rental property.—To the extent that a fiduciary
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does not account for the management of rental property as a

business under s. 738.403, the fiduciary shall allocate to

income an amount received as rent of real or personal property,

including an amount received for cancellation or renewal of a

lease. An amount received as a refundable deposit, including a

security deposit or a deposit that is to be applied as rent for

future periods:

(1) Must be added to principal and held subject to the

terms of the lease, except as otherwise provided by law other

than this chapter; and

(2) Is not allocated to income or available for

distribution to a beneficiary until the fiduciary’s contractual

obligations have been satisfied with respect to that amount.

Section 25. Section 738.406, Florida Statutes, 1s created

to read:

738.406 Receipt on obligation to be paid in money.—

(1) This section does not apply to an obligation to which
s. 738.409, s. 738.410, s. 738.411, s. 738.412, s. 738.414, s.
738.415, or s. 738.416 applies.

(2) A fiduciary shall allocate to income, without provision

for amortization of premium, an amount received as interest on

an obligation to pay money to the fiduciary, including an amount

received as consideration for prepaying principal.

(3) A fiduciary shall allocate to principal an amount

received from the sale, redemption, or other disposition of an

obligation to pay money to the fiduciary.

(4) A fiduciary shall allocate to income the increment in

value of a bond or other obligation for the payment of money

bearing no stated interest but payable or redeemable, at
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1375 |maturity or another future time, in an amount that exceeds the

1376 amount in consideration of which it was issued. If the increment

1377 in value accrues and becomes payable pursuant to a fixed

1378 schedule of appreciation, it may be distributed to the

1379 |beneficiary who was the income beneficiary at the time of

1380 increment from the first principal cash available or, if none 1is

1381 available, when the increment is realized by sale, redemption,

1382 or other disposition. If unrealized increment is distributed as

1383 income but out of principal, the principal must be reimbursed

1384 for the increment when realized. If, in the reasonable judgment

1385 |of the fiduciary, exercised in good faith, the ultimate payment

1386 |of the bond principal is in doubt, the fiduciary may withhold

1387 the payment of incremental interest to the income beneficiary.
1388 Section 26. Section 738.407, Florida Statutes, 1s created
1389 to read:

1390 738.407 Insurance policy or contract.—

1391 (1) This section does not apply to a contract to which s.
1392 738.409 applies.

1393 (2) Except as otherwise provided in subsection (3), a

1394 fiduciary shall allocate to principal the proceeds of a life

1395 insurance policy or other contract received by the fiduciary as

1396 |beneficiary, including a contract that insures against damage

1397 to, destruction of, or loss of title to an asset. The fiduciary

1398 shall allocate dividends on an insurance policy to income to the

1399 |extent that premiums on the policy are paid from income and to

1400 |principal to the extent premiums on the policy are paid from

1401 |principal.

1402 (3) A fiduciary shall allocate to income proceeds of a

1403 contract that insures the fiduciary against loss of:
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(a) Occupancy or other use by a current income beneficiary;

(b) Income; or

(c) Subject to s. 738.403, profits from a business.

Section 27. Section 738.408, Florida Statutes, 1s created
to read:

738.408 Insubstantial allocation not required.—

(1) If a fiduciary determines that an allocation between

income and principal required by s. 738.409, s. 738.410, s.
738.411, s. 738.412, or s. 738.415 1s insubstantial, the

fiduciary may allocate the entire amount to principal, unless s.

738.203(5) applies to the allocation.

(2) A fiduciary may presume an allocation is insubstantial

under subsection (1) if:

(a) The amount of the allocation would increase or decrease

net income in an accounting period, as determined before the

allocation, by less than 10 percent; and

(b) The asset producing the receipt to be allocated has a

carrying value less than 10 percent of the total carrying value

of the assets owned or held by the fiduciary at the beginning of

the accounting period.

(3) The power to make a determination under subsection (1)

may be:
(a) Exercised by a cofiduciary in the manner described in

s. 738.203(6); or

(b) Released or delegated for a reason described in s.
738.203(7) and in the manner described in s. 738.203(8).
Section 28. Section 738.409, Florida Statutes, is created

to read:

738.409 Deferred compensation, annuity, or similar
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(1) As used in this section, the term:

payment.—

(a) “Internal income of the separate fund” means the amount

determined under subsection (2).

(b) “Marital trust” means a trust:

1. Of which the settlor’s surviving spouse is the only

current income beneficiary and is entitled to a distribution of

all the current net income of the trust; and

2. That qualifies for a marital deduction with respect to

the settlor’s estate under the Internal Revenue Code or

comparable law of any state because:

a. An election to qualify for a marital deduction under s.

2056 (b) (7) of the Internal Revenue Code has been made;

b. The trust qualified for a marital deduction under s.

2056 (b) (5) of the Internal Revenue Code; or

c. The trust otherwise qualifies for a marital deduction.

(c) “Nonseparate fund” means an annuity, a deferred

compensation plan, a pension plan, or other fund for which the

value of the participant’s or account owner’s right to receive

benefits can be determined only by the occurrence of a date or

event as defined in the instrument governing the fund.

(d) “Payment” means an amount a fiduciary may receive over

a fixed number of years or during the life of one or more

individuals because of services rendered or property transferred

to the payor in exchange for future amounts the fiduciary may

receive. The term includes an amount received in money or

property from the payor’s general assets or from a separate fund

created by the payor.

(e) “Percent calculated” means a percent equal to the rate
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determined under s. 7520 of the Internal Revenue Code in effect

for the month preceding the beginning of the accounting period;

however, if the percent calculated exceeds 5 percent, it must be

reduced to 5 percent, and if the percent calculated is less than

3 percent, it must be increased to 3 percent. Notwithstanding

the preceding sentence, a fiduciary who is an independent person

as defined in s. 738.102 may set the percent calculated at a

percentage no less than 3 percent and no greater than 5 percent.

(f) “Separate fund” includes a private or commercial

annuity, an individual retirement account, and a pension,

profit-sharing, stock-bonus, stock ownership plan, or other

deferred compensation fund holding assets exclusively for the

benefit of a participant or account owner.

(2) For each accounting period, the following rules apply

to a separate fund:

(a) The fiduciary may determine the internal income of the

separate fund as if the separate fund were a trust subject to

this chapter.

(b) Alternatively, the fiduciary may deem the internal

income of the separate fund to equal the percent calculated of

the value of the separate fund according to the most recent

statement of value preceding the beginning of the accounting

period. The fiduciary is not liable for good faith reliance upon

any valuation supplied by the person or persons in possession of

the fund. If the fiduciary makes or terminates an election under

this paragraph, the fiduciary must make such disclosure in a

trust disclosure document that satisfies the requirements of s.

736.1008(4) (c) .

(c) If the fiduciary cannot determine the value of the
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separate fund under paragraph (b), the value of the separate

fund is deemed to equal the present value of the expected future

payments, as determined under s. 7520 of the Internal Revenue

Code for the month preceding the beginning of the accounting

period for which the computation is made.

(d) The fiduciary may elect the method of determining the

income of the fund pursuant to this subsection and may change

the method of determining income of the fund for any future

accounting period.

(3) A fiduciary shall allocate a payment received from a

separate fund during an accounting period to income, to the

extent of the internal income of the separate fund during the

period, and allocate the balance to principal.

(4) The fiduciary of a marital trust shall:

(a) Withdraw from a separate fund the amount the current

income beneficiary of the trust requests the fiduciary to

withdraw, not greater than the amount by which the internal

income of the separate fund during the accounting period exceeds

the amount the fiduciary otherwise receives from the separate

fund during the period.

(b) Transfer from principal to income the amount the

current income beneficiary requests the fiduciary to transfer,

but not greater than the amount by which the internal income of

the separate fund during the period exceeds the amount the

fiduciary receives from the separate fund during the period

after the application of paragraph (a).

(c) Distribute to the current income beneficiary as income:

1. The amount of the internal income of the separate fund

received or withdrawn during the period; and
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2. The amount transferred from principal to income under

paragraph (b).

(5) For a trust, other than a marital trust, of which one

or more current income beneficiaries are entitled to a

distribution of all the current net income, the fiduciary shall

transfer from principal to income the amount by which the

internal income of the separate fund during the accounting

period exceeds the amount the fiduciary receives from the

separate fund during the period.

(6) The fiduciary of a nonseparate fund shall calculate

internal income of the fund as the percent calculated of the

present value of the right to receive the remaining payments as

determined under s. 7520 (a) (2) of the Internal Revenue Code for

the month preceding the beginning of the accounting period.

(7) If a fiduciary owns a separate fund or a nonseparate

fund before January 1, 2025, the fiduciary may determine

internal income, allocate payments, and account for unwithdrawn

internal income as provided in this section or in the manner

used by the fiduciary before January 1, 2025. Such fiduciary is

not required to consider subsection (5). If the fiduciary

acquires a separate fund or a nonseparate fund on or after

January 1, 2025, the fiduciary must calculate internal income,

allocate payments, and account for unwithdrawn internal income

as provided in this section.

Section 29. Section 738.603, Florida Statutes, is

transferred, renumbered as section 738.410, Florida Statutes,
and amended to read:
738.410 438663 Liquidating asset.—

(1) As used in Fer—purpeses—of this section, the term
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“liquidating asset” means an asset whose value the—valge—-of

whieh will diminish or terminate because the asset is expected
to produce receipts for a periedeof limited time duratioen. The
term includes a leasehold, patent, copyright, royalty right, and

right to receive payments during a period of fer more than 1

year under an arrangement that does not provide for the payment

of interest on the unpaid balance. Fhe—term deoecsnot—inetude—=

Bavmant ailhd A~ o 729 N9 roaanitr e il A~ o 729 N4
t—/bl._ylllclll— KJMUJC\-/L‘ ja—y [=] IE~AY \CA v I LT O o UoU T TTOoO KJMUJC\-/L‘ ja—y [=J IEAY Uy
EoEE IR SNNE SO T N TN~ o 729 £NE NN S T I R T AL T oo+ + o 729 £N7
C IO T QUMJ LA ja =] LR~ AY \ZAY N7 aIT (&) L.,_LV_LL.,_Y QMMJ =T ja =] LAY \ZAARAN7
EE NP~ T T =N ot + o 72Q £ NQ Az SN ESANE e~

IT [ T I ) uay wy [SAY ") LA ja =] LR~ AY \VAvV AW} [ S N WITITCOTT T

(2) This section does not apply to a receipt that is
subject to s. 738.401, s. 738.409, s. 738.411, s. 738.412, s.
738.414, s. 738.415, s. 738.416, or s. 738.503.

(3) A fiduciary shall allocate to income a receipt produced

by a liquidating asset to the extent that the receipt does not

exceed 5 percent of the reeeipts—frem—Ethe carrying value of the

asset at the beginning of the accounting period and allocate =

et ing—asset—and—thebaltanee to principal the balance of

the receipt.

(4) The amount Ameurnts allocated to principal shall reduce

the carrying value of the liquidating asset, but not below zero.
Amounts received in excess of the remaining carrying value must
be allocated to principal.

Section 30. Section 738.604, Florida Statutes, is
transferred, renumbered as section 738.411, Florida Statutes,
and amended to read:

738.411 +38-664 Minerals, water, and other natural
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(2) An—omount—reeceived—onaccount—ofan—interest—inwater

43> This section ehapter applies to an interest owned or
held by a fiduciary regardless of whether er—met a settlor

decedent—ordoneor was extracting minerals, water, or other

natural resources before the fiduciary owned or held the
b

il A~ +1h £ raa
QULJJ\.IVL., (v T 1=

interest pot—or—eotate

Faw

(3) An allocation of a receipt under paragraph (1) (c) is

presumed to be equitable if the amount allocated to principal is

equal to the amount allowed by the Internal Revenue Code as a

deduction for depletion of the interest.

(4) If a fiduciary £rust—er—

+ate owns or holds an

[0)]

interest in minerals, water, or other natural resources before

January 1, 2025 enx—damgary—3++—2663, the fiduciary may allocate
receipts from the interest as provided in this section ehapter

or in the manner used by the fiduciary before January 1, 2025

Janrtary—++—2603. If the fiduciary £rust—er—estate acquires an

interest in minerals, water, or other natural resources on or

after January 1, 2025 Jepuvary—+—>2063, the fiduciary must shatt
allocate receipts from the interest as provided in this section
chapter.

Section 31. Section 738.605, Florida Statutes, is
transferred, renumbered as section 738.412, Florida Statutes,
and amended to read:

738.412 738665 Timber.—

(1) To the extent that £ a fiduciary does not account
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aeecounts for receipts from the sale of timber and related

products as a business under s. 738.403 pursuant—te—this

seetion, the fiduciary shall allocate the swekh net receipts as
follews:

(a) To income, to the extent that the amount of timber cut

remeved from the land does not exceed the rate of growth of the

tlmbe]f Aizrame A o~~~ Ty g A 3 gha Al o A A D N Sy
o gttt Cou Tt Pt OO s witrCirr—a Ot CTraty TS

(b) To principal, to the extent that the amount of timber
cut remeved from the land exceeds the rate of growth of the
timber or the net receipts are from the sale of standing timber;

(c) Feo—or Between income and principal if the net receipts
are from the lease of land used for growing and cutting timber

timbertand or from a contract to cut timber from land ewned—Pby—a

TR
1=

ot
o T

o¥r—estate by determining the amount of timber cut remewved
from the land under the lease or contract and applying the rules
in paragraphs (a) and (b); or

(d) To principal, to the extent that advance payments,

bonuses, and other payments are not allocated under pursuvant—te
paragraph (a), paragraph (b), or paragraph (c).
(2) In determining net receipts to be allocated under

pwrsgant—te subsection (1), a fiduciary shall deduct and

transfer to principal a reasonable amount for depletion.
(3) This section ehapter applies to land owned or held by a
fiduciary regardless of whether er—met a settlor deecedent—or

deoreor was cutting harvesting timber from the land preperty
before the fiduciary owned or held the property beecame—subieet

+ + 1
\awy T

FE
L -

o + ot
| e A oo C T T

qar

(4) If a fiduciary #£rwst—er—estate owns or holds an
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1665 interest in land used for growing and cutting timber before

1666 January 1, 2025 timbertondeonJangary—+—20663, the fiduciary may

1667 allocate net receipts from the sale of timber and related

1668 |products as provided in this section ehapter or in the manner

1669 |used by the fiduciary before January 1, 2025 Japvary—++—2003. If

1670 the fiduciary £rust—er—estate acquires an interest in land used
1671 for growing and cutting timber on or after January 1, 2025

1672 HHmberland after Janvary—++—2663, the fiduciary must shadtt

1673 allocate net receipts from the sale of timber and related
1674 |products as provided in this section ehapter.

1675 Section 32. Section 738.606, Florida Statutes, 1is

1676 transferred, renumbered as section 738.413, Florida Statutes,

1677 and amended to read:

1678 738.413 738-666 Marital deduction property not productive
1679 of income.—

1680 (1) If a trust received property for which a gift or estate
1681 |tax marital deduction was under—theInternal—RevenuweLCode—or
1682 |comparablte—Jdaw—of—any state—+s allowed, fer—ald or if part—-of a

qr

£ =
T <

ran o o
LT ATTO |\ S

1683 trust received property satisfying—er—+f assets—are

1684 to—a—trust—that—satisfies the requirements of s. 732.2025(2) (a)

1685 and (c), and such property has assets—have been used in whole or

1686 in part to satisfy an election by a surviving spouse under s.

1687 |732.2125, and the settlor’s spouse holds a mandatory income

1688 interest in the trust, the spouse may require the trustee, to

1689 the extent that the trust assets otherwise do eensist—eof

1690 |preoperty—that—in the aggregater—doees not provide the spouse
1691 with sufficient income from or use of the trust assets to

1692 |qualify for the deduction, or to satisfy an election by a

1693 surviving spouse under s. 732.2125, to make the property
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The trustee may:

(a)

Convert property to property productive of income

within a

reasonable time;

(b)

Exercise the power to adjust under s. 738.203;

(c)

Exercise the power to convert to or from a unitrust

under s.

738.303; or

(d)

Exercise the fiduciary’s authority under the terms of

the trust

to otherwise provide the surviving spouse with

sufficien

t income from the trust assets, or the use of the trust

assets, t

o qualify for the marital deduction, or to satisfy an

election

by a surviving spouse under s. 732.2125.

(2)

The trustee may decide which action or combination of

actions 1

isted in subsection (1) to take.

(3)

Subsection (1) shall apply+——anrd—+famounts—the trustee

£ +1 P SN O o L N PO Arasrid 1 o o PRI NS N
e T C 1T OO T €% N s J S N AN J U RN S SN S W S W R R Uy iy t/J_UV_L\A.\_, T ut/uuu\_, W I CTT T
benafio~a o1 - rmaoant o PRI B2 B btrain~ +1 ENEE I N | Adodir~+ 4 n
OTTITC T T T IO CLLJ\J_YLLLCLLL_ J_C\.iLA_L_LC\J. sy 0TI T [ 4 € N S Sy WSy @ g Y A=A AW LU & Uy g uy Wy i gy
even though, in the case of an elective share trust under s
732.2025(2), a marital deduction is not made or is only
partially made;—the—speouse mayreguire—the—trustee—-of—such
mard Tl oot -~ leocnt+ s ol o o IR S mal PN Y S
) 4 § & R S Sy Uy @ Ry =y C 1T Cho T A PR ) e Ay (S0 W N & s iy vy C 1T Cho T \a—y TN CT tJJ_\JtJ\_/J_ L._Y
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(4) The terms of a trust as defined in s. 738.102 may not
supersede this section unless such terms explicitly reference
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1723 the——sale—-orother dispositieonof anassetare principal—wrthout
1724

1725 |aececeountingperiocd-

1726 Section 33. Section 738.607, Florida Statutes, 1is

1727 transferred, renumbered as section 738.414, Florida Statutes,
1728 and amended to read:
1729 738.414 #3866+ Derivatives or anmd options.—

1730 (1) As used in Ferpurpeses—of this section, the term

1731 “derivative” means a contract, an er—fimaneiat instrument, or

1732 |other arrangement, or & combination of contracts, and—financiat

1733 instruments, or other arrangements, of which the value, rights,

1734 and obligations are, in whole or in part, dependent on or

1735 derived from an underlying whieh—egives—a—trust—the right—or
1736 hlieoat+a~n + PANENE VS i AP RN = 1 o~ r 2171 ~harme~~na 20 N g o~ £+
\JLJ_L_L\jul—_Lull sy tJu_L l—_L\.z_Lt/‘.le.C 1T o JITTCT . - @ g \.zllull\jco 1T T t/_l__LvC =

1737 |= tangible or intangible asset, a e+ group of tangible or

1738 intangible assets, an index, or an occurrence of an event. The

1739 term includes stocks, fixed income securities, and financial

1740 instruments and arrangements based on indices, commodities,

1741 interest rates, weather-related events, and credit-default

£

A i
TOC2xX— 0O TP~

B

1742 events assets;—erechanges—3narate;—an es—oF

He
He
)

Tt

11 +
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1744 assetEs.

T
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1745 (2) To the extent that a fiduciary does not account for a

17406 transaction in derivatives as a business under s. 738.403 fer
1747 | Eronsactions—in—derivatives, the fiduciary shall allocate 10

1748 |percent of te—prineipat receipts from the transaction and 10

1749 |percent of amd disbursements made in connection with the
1750 transaction to income and allocate the balance to principal
1751 |£hese—+transactions.
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(3) Subsection (4) applies if:

(a) A fiduciary:

1. H—a—fiduetary Grants an option to buy property from a

£he trust, regardless of er—estate whether exr—met the trust e=

estate owns the property when the option is granted;+
2. Grants an option that permits another person to sell

property to the trust; or

3. estate;—oer Acquires an option to buy property for the

trust or estate—eo¥ an option to sell an asset owned by the trust
eor—esktate;+ and

(b) The fiduciary or other owner of the asset is required

to deliver the asset if the option is exercised—anr—ameount
o~z £ o o~ it n ko117 ~ 11 ot~

[ S WP W) WP B VA WPl W & [ S \jJ_ullL__Lll\j T \JtJl__Lull [ | & =y = 1T OO T T T T iy

nrimneag e~ A nt 1~ A 4+ NN eyaa o o + it n a1 na 1A
tJ_L_Lll\.z_LtJL;L_L IITT (€21 4 § ANV i iy gy tJLaL.L\J. ey LAL\./\.iL«l.L.LC T \JtJl—.LUll [ & =y = 1T tJu_L\J.

(4) If this subsection applies, the fiduciary must allocate

10 percent to income and allocate the balance to principal of

the following amounts:

An amount received for granting the option;

(a)
(b) An amount paid to acquire the option; and
(c)

A Gain or loss realized on uwper the exercise, exchange,

settlement, offset, closing, or expiration of the option ef—an

PN I RN IR I DA I S NN NG S P SN SN NS S I = PNV NS NS SIPNE £ + 1 IR -~

\JLJL,_I_\JJ.J., i S _I_uu_l_l.lv [ muy \JtJL,_I_\JJ.J. vJ_L/LJ.J.L.\_/M [y (&8 vJ_L/LJ.J.L.\JJ_ A T C Lo T A

o o+ v oozt nac oA P N I B N N i IS I N P R |

T o CTOCTT i S oo LTV T COTCTWO J_CLI\J.C_LC\J., [0 B Iy & g Sy iy T O LT T O CTCTTCTTTC | tJ_L_LLI\/_LtJ()._L
Section 34. Section 738.608, Florida Statutes, is

transferred, renumbered as section 738.415, Florida Statutes,
and amended to read:
738.415 738608 Asset-backed securities.—

(1) Except as otherwise provided in subsection (2), a
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Section 35. Section 738.416, Florida Statutes, 1s created
to read:

738.416 Other financial instrument or arrangement.—A

fiduciary shall allocate receipts from or related to a financial

instrument or arrangement not otherwise addressed by this

chapter. The allocation must be consistent with ss. 738.414 and

738.415.
Section 36. Section 738.501, Florida Statutes, 1is amended
to read:

(Substantial rewording of section. See

s. 738.501, F.S., for present text.)

738.501 Disbursement from income.—Subject to s. 738.504,

and except as otherwise provided in s. 738.601(3) (b) or (c), a

fiduciary shall disburse from income:
(1) One-half of:

(a) The regular compensation of the fiduciary and of any

person providing investment advisory, custodial, or other

services to the fiduciary to the extent that income is

sufficient; and

(b) An expense for an accounting, judicial or nonjudicial

proceeding, or other matter that involves both income and

successive interests to the extent income is sufficient.

(2) The balance of the disbursements described in

subsection (1), to the extent that a fiduciary who is an

independent person determines that making those disbursements

Page 64 of 69

2/2/2024 2:21:30 PM 590-02784-24




1839
1840
1841
1842
1843
1844
1845
1846
1847
1848
1849
1850
1851
1852
1853
1854
1855
1856
1857
1858
1859
1860
1861
1862
1863
1864
1865
1866
1867

Florida Senate - 2024 COMMITTEE AMENDMENT
Bill No. SB 1316

| VAR ===

from income would be in the interests of the beneficiaries.

(3) Any other ordinary expense incurred in connection with

administration, management, or preservation of property and

distribution of income, including interest, an ordinary repair,

a regularly recurring tax assessed against principal, and an

expense of an accounting, judicial or nonjudicial proceeding, or

other matter that involves primarily an income interest, to the

extent that income is sufficient.

(4) A premium on insurance covering loss of a principal

asset or income from or use of the asset.

Section 37. Section 738.502, Florida Statutes, 1s amended
to read:
(Substantial rewording of section. See

s. 738.502, F.S., for present text.)

738.502 Disbursement from principal.—

(1) Subject to s. 738.505, and except as otherwise provided
in s. 738.601(3) (b), a fiduciary shall disburse all of the

following from principal:

(a) The balance of the disbursements described in s.
738.501 (1) and (3), after application of s. 738.501(2).

(b) The fiduciary’s compensation calculated on principal as

a fee for acceptance, distribution, or termination.

(c) A payment of an expense to prepare for or execute a

sale or other disposition of property.

(d) A payment on the principal of a trust debt.

(e) A payment of an expense of an accounting, judicial or

nonjudicial proceeding, or other matter that involves primarily

principal, including a proceeding to construe the terms of the

trust or protect property.
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(f) A payment of a premium for insurance, including title

insurance, not described in s. 738.501(4) of which the fiduciary

is the owner and beneficiary.

(g) A payment of estate, inheritance, and other transfer

taxes, including penalties, apportioned to the trust.

) A payment related to environmental matters including:

Assessing environmental conditions;

(h

1. Reclamation;
2

3

Remedying and removing environmental contamination;

4. Monitoring remedial activities and the release of

substances;

5. Preventing future releases of substances;

6. Collecting amounts from persons liable or potentially

liable for the costs of the activities described in

subparagraphs 1.-5.;

7. Penalties imposed under environmental laws or

regulations;

8. Other actions to comply with environmental laws or

regulations;

9. Statutory or common law claims by third parties; and

10. Defending claims based on environmental matters.

(1) A payment of a premium for insurance for matters

described in paragraph (h).

(2) If a principal asset is encumbered with an obligation

that requires income from the asset to be paid directly to a

creditor, the fiduciary must transfer from principal to income

an amount equal to the income paid to the creditor in reduction

of the principal balance of the obligation.

Section 38. Section 738.503, Florida Statutes, is amended
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(Substantial rewording of section. See

to read:

s. 738.503, F.S., for present text.)

738.503 Transfers from income to principal for

depreciation.—

(1) For purposes of this section, “depreciation” means a

reduction in value due to wear, tear, decay, corrosion, or

gradual obsolescence of a tangible asset having a useful life of

more than 1 year.

(2) A fiduciary may transfer to principal a reasonable

amount of the net cash receipts from a principal asset that is

subject to depreciation but may not transfer any amount for

depreciation:

(a) Of the part of real property used or available for use

by a beneficiary as a residence;

(b) Of tangible personal property held or made available

for the personal use or enjoyment of a beneficiary; or

(c) Under this section, to the extent that the fiduciary

accounts:

1. Under s. 738.410 for the asset; or

2. Under s. 738.403 for the business or other activity in

which the asset is used.

(3) An amount transferred to principal under this section

need not be separately held.
Section 39. Section 738.504, Florida Statutes, 1s amended

to read:

(Substantial rewording of section. See

s. 738.504, F.S., for present text.)

738.504 Reimbursement of income from principal.—
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(1) If a fiduciary makes or expects to make an income

disbursement described in subsection (2), the fiduciary may

transfer an appropriate amount from principal to income in one

or more accounting periods to reimburse income.

(2) To the extent that the fiduciary has not been and does

not expect to be reimbursed by a third party, income

disbursements to which subsection (1) applies include:

(a) An amount chargeable to principal but paid from income

because principal is illiquid;

(b) A disbursement made to prepare property for sale,

including improvements and commissions; and

(c) A disbursement described in s. 738.502(1).

(3) If an asset whose ownership gives rise to an income

disbursement becomes subject to a successive interest after an

income interest ends, the fiduciary may continue to make

transfers under subsection (1).

Section 40. Section 738.704, is transferred, renumbered as
section 738.505, Florida Statutes, and amended to read:

738.505 438764 Reimbursement of principal from income
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(1) If a fiduciary makes or expects to make a principal

disbursement described in subsection (2) +his—seetioen, the

fiduciary may transfer an appropriate amount from income to
principal in one or more accounting periods to reimburse
principal or to provide a reserve for future principal

disbursements.

(2) Primceipat—dishbursements—fteo—which subseetion—{1)—applies
iretude—the—following—Pbut—oenty To the extent that a £he

fiduciary has not been and does not expect to be reimbursed by a

Page 68 of 69
2/2/2024 2:21:30 PM 590-02784-24




1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972
1973
1974
1975

Florida Senate - 2024 COMMITTEE AMENDMENT
Bill No. SB 1316

| VAR ===

third party, principal disbursements to which subsection (1)

applies include:

(a) An amount chargeable to income but paid from principal

because income is not sufficient; +the amount is uvnusvally targes

(b) The cost of an improvement to principal, whether a

change to an existing asset or the construction of a new asset,

including a special assessment; bBbisbhbursements—madetoprepare
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(c) A disbursement made to prepare property for rental,

including tenant allowances, leasehold improvements, and

commissions; PBisbursements—deseribedins+—F38-F02fe).

(d) A periodic payment on an obligation secured by a

principal asset, to the extent the amount transferred from

income to principal for depreciation is less than the periodic

payment; and

(e) A disbursement described in s. 738.502(1).
(3) If an the asset whose £he ownership ef—whieh gives rise
to a principal disbursement the—disbursements becomes subject to

a successive dineeme interest after an income interest ends, the

& fiduciary may continue to make transfers under £ransfer
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