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Summary:

SPB 7010 saves from repeal the current public records exemption making information
concerning preregistered voter registration applicants who are 16 or 17 years old confidential and
exempt from public records disclosure requirements.

Unless saved from repeal by the Legislature, the exemption will repeal on October 2, 2023. This
bill removes the scheduled repeal, thereby continuing the confidential and exempt status of
information concerning preregistered voter registration applicants.

This bill also authorizes disclosure of certain information related to voter registration, including
that protected by the exemption under review, to another governmental entity if disclosure is
necessary for election administration purposes.

The bill takes effect October 1, 2024.
Present Situation:
Public Records Law

The State Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business.! This applies to the official business
of any public body, officer, or employee of the state, including all three branches of state
government, local governmental entities, and any person acting on behalf of the government.?

LFLA. CONsT. art. I, s. 24(a).
2 1d. See also, Sarasota Citizens for Responsible Gov’t v. City of Sarasota, 48 So. 3d 755, 762-763 (Fla. 2010).
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Chapter 119, F.S., known as the Public Records Act, constitutes the main body of public records
laws.? The Public Records Act states that:

[i]t is the policy of this state that all state, county, and municipal records are open
for personal inspection and copying by any person. Providing access to public
records is a duty of each agency.*

The Public Records Act typically contains general exemptions that apply across agencies.
Agency- or program-specific exemptions often are placed in the substantive statutes
relating to that particular agency or program.

The Public Records Act does not apply to legislative or judicial records.® Legislative records are
public pursuant to s. 11.0431, F.S. Public records exemptions for the Legislature are codified
primarily in s. 11.0431(2)-(3), F.S., and adopted in the rules of each house of the legislature.

Section 119.011(12), F.S., defines “public records” to include:

[a]ll documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings, data processing software, or other material, regardless of
the physical form, characteristics, or means of transmission, made or
received pursuant to law or ordinance or in connections with the transaction
of official business by any agency.

The Florida Supreme Court has interpreted this definition to encompass all materials made or
received by an agency in connection with official business which are used to “perpetuate,
communicate, or formalize knowledge of some type.”®

The Florida Statutes specify conditions under which public access to governmental records must
be provided. The Public Records Act guarantees every person’s right to inspect and copy any
state or local government public record at any reasonable time, under reasonable conditions, and
under supervision by the custodian of the public record.” A violation of the Public Records Act
may result in civil or criminal liability.®

Only the Legislature may create an exemption to public records requirements.® An exemption
must be created by general law and must specifically state the public necessity justifying the
exemption.i® Further, the exemption must be no broader than necessary to accomplish the stated
purpose of the law. A bill enacting an exemption may not contain other substantive provisions'!

3 Public records laws are found throughout the Florida Statutes.

4 Section 119.01(1), F.S.

5> Locke v. Hawkes, 595 So. 2d 32, 34 (Fla. 1992); see also Times Pub. Co. v. Ake, 660 So. 2d 255 (Fla. 1995).

6 Shevin v. Byron, Harless, Schaffer, Reid and Assoc. Inc., 379 So. 2d 633, 640 (Fla. 1980).

7 Section 119.07(1)(a), F.S.

8 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

°® FLA. CONST. art. I, s. 24(c).

104d.

1 The bill may, however, contain multiple exemptions that relate to one subject.
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and must pass by a two-thirds vote of the members present and voting in each house of the
Legislature.*?

When creating a public records exemption, the Legislature may provide that a record is “exempt”
or “confidential and exempt.” There is a difference between records the Legislature has
determined to be exempt from the Public Records Act and those which the Legislature has
determined to be exempt from the Public Records Act and confidential.'® Records designated as
“confidential and exempt” are not subject to inspection by the public and may only be released
under the circumstances defined by statute.!* Records designated as “exempt” may be released at
the discretion of the records custodian under certain circumstances.®®

Open Government Sunset Review Act

The provisions of s. 119.15, F.S., known as the Open Government Sunset Review Act (the
OGSR Act), prescribe a legislative review process for newly created or substantially amended
public records or open meetings exemptions,*® with specified exceptions.” The OGSR Act
requires the repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment; in order to save an exemption from repeal, the Legislature must reenact
the exemption or repeal the sunset date.*® In practice, many exemptions are continued by
repealing the sunset date, rather than reenacting the exemption.

The OGSR Act provides that a public records or open meetings exemption may be created or
maintained only if it serves an identifiable public purpose and is no broader than is necessary.*®
An exemption serves an identifiable purpose if the Legislature finds that the purpose of the
exemption outweighs open government policy and cannot be accomplished without the
exemption and it meets one of the following purposes:

e Itallows the state or its political subdivision to effectively and efficiently administer a
program, and administration would be significantly impaired without the exemption;

e |t protects sensitive, personal information, the release of which would be defamatory or
would jeopardize an individual’s safety. If this public purpose is cited as the basis of an
exemption, however, only personal identifying information is exempt;?* or

e It protects trade or business secrets.??

12 FLA. CoNsT. art. |, s. 24(c)

18 WFTV, Inc. v. The Sch. Bd. of Seminole County, 874 So. 2d 48, 53 (Fla. 5" DCA 2004).

141d.

15 williams v. City of Minneola, 575 So. 2d 683 (Fla. 5" DCA 1991).

16 Section 119.15, F.S. Section 119.15(4)(b), F.S., provides that an exemption is considered to be substantially amended if it
is expanded to include more records or information or to include meetings.

17 Section 119.15(2)(a) and (b), F.S., provides that exemptions required by federal law or applicable solely to the Legislature
or the State Court System are not subject to the Open Government Sunset Review Act.

18 Section 119.15(3), F.S.

19 Section 119.15(6)(b), F.S.

20 Section 119.15(6)(b)1., F.S.

21 Section 119.15(6)(b)2., F.S.

22 Section 119.15(6)(b)3., F.S.
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The OGSR Act also requires specified questions to be considered during the review process.? In
examining an exemption, the OGSR Act directs the Legislature to question the purpose and
necessity of reenacting the exemption.

If, in reenacting an exemption or repealing the sunset date, the exemption is expanded, then a
public necessity statement and a two-thirds vote for passage are again required.?* If the
exemption is reenacted or saved from repeal without substantive changes or if the exemption is
narrowed, then a public necessity statement and a two-thirds vote for passage are not required. If
the Legislature allows an exemption to expire, the previously exempt records will remain exempt
unless otherwise provided by law.?®

Voter Registration and Preregistration

The Florida Voter Registration Act?® delineates the qualifications and requirements necessary for
a person to register to vote in Florida. In order to become a registered voter in Florida, a person
must register pursuant to the Florida Election Code?’ and must be at least 18 years of age.?®
However, a person who is 16 or 17 years old is allowed to preregister and, if his or her

application is accepted and complete, may vote in any election occurring on or after that person’s
18™ birthday.?®

The Department of State (DOS) must prescribe by rule a uniform statewide voter registration
application® designed to elicit the following information from the applicant:
Name, date of birth, address of legal residence and mailing address, if different.
E-mail address.

County of legal residence.

Race or ethnicity.

State or country of birth.

Sex.

Party affiliation.

Whether the applicant needs assistance in voting.

Name and address where last registered.

Last four digits of the applicant’s social security number.

23 Section 119.15(6)(a), F.S. The specified questions are:

What specific records or meetings are affected by the exemption?

Whom does the exemption uniquely affect, as opposed to the general public?

What is the identifiable public purpose or goal of the exemption?

Can the information contained in the records or discussed in the meeting be readily obtained by alternative means?
If so, how?

Is the record or meeting protected by another exemption?

Avre there multiple exemptions for the same type of record or meeting that it would be appropriate to merge?

2 FLA. CONST. art. I, s. 24(c).

% Section 119.15(7), F.S.

% part 11, ch. 97, F.S.

27 Chapters 97-106, F.S., are cited as “The Florida Election Code.” See s. 97.011, F.S.

28 Section 97.041(1)(a)1., F.S.

2 Section 97.041(1)(b), F.S.

30 Section 97.052(1), F.S.; see also r. 15-2.040, F.A.C., incorporating form DS-DE 39 by reference.
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e Anindication, if applicable, that the applicant has not been issued a Florida driver license or
identification card or a social security number.

e Telephone number (optional).

e Signature of applicant under penalty for false swearing pursuant to law, by which the
applicant subscribes to the oath and swears that the information contained in the application
IS true.

e Whether the application is being used for initial registration, to update a registration, or to
request a replacement voter information card.

e Whether the applicant is a United States citizen.

o Whether the applicant has been convicted of a felony and, if convicted, has had his or her
voting rights restored.

e Whether the applicant has been adjudicated mentally incapacitated with respect to voting or,
if so adjudicated, has had his or her right to vote restored.®

The Florida Election Code requires the DOS to adopt rules prescribing minimum standards for
nonpartisan voter education,® which the DOS has completed.®® Supervisors of elections (SOES)
are required to implement those standards and conduct additional nonpartisan education efforts
as necessary to ensure that voters have a working knowledge of the voting process.®* The DOS
rule requires each SOE to conduct an annual high school voter registration and education
program at each public high school in the county to educate and reach eligible high school
students concerning registering and preregistering to vote.*® The program must be developed in
cooperation with the SOE’s local school board.*®

Public Records Exemptions Related to Voter Information

Current law provides that certain voter registration information held by an agency is confidential

and exempt from public records requirements.®” The following voter registration information is

protected from disclosure:

e All declinations to register to vote.

e Information relating to the place where a person registered to vote or where a person updated
a voter registration.

e The social security number, driver license number, and Florida identification card number of
a voter registration applicant or voter.

o All ir3n;ormation concerning 16- or 17-year-old voter registration applicants who preregister to
vote.

In addition, the signature of a voter registration applicant or a voter is exempt from the
requirement that allows a person to copy a public record.*

31 Section 97.052(2), F.S.
32 Section 98.255(1), F.S.
%3 Rule 1S-2.033, F.A.C.
34 Section 98.255(2), F.S.
% Rule 1S-2.033, F.A.C.
% 1d.

37 Section 97.0585, F.S.

38 Section 97.0585(1), F.S.
39 Section 97.0585(2), F.S.
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Public Records Exemption under Review

In 2019, the Legislature created the public records exemption for all information concerning 16-
or 17-year-old voter registration applicants who preregister to vote.*> The 2019 public necessity
statement for the exemption provides that:

Information concerning preregistered voter registration applicants who are 16 or 17 years
of age could be misused if released. Minors are more vulnerable members of society, and
the widespread release of information acquired through preregistration activities may be
used to solicit, harass, stalk, or intimidate such individuals. Without such protection, a
minor may be less likely to take advantage of preregistering to vote, thus hindering the
effective and efficient administration of a program that otherwise encourages greater
participation in the democratic process.*!

Pursuant to the OGSR Act, the exemption will repeal on October 2, 2024, unless reenacted by
the Legislature.*

During the 2023 interim, House and Senate staff sent questionnaires*® to each SOE as part of
their review of the exemption under the OGSR Act. The vast majority of responses
recommended the exemption be reenacted as is. No responses recommended repeal of the
exemption or indicated being aware of any litigation regarding the exemption. In addition, House
and Senate staff met with DOS staff, who indicated that the agency was unaware of any litigation
regarding the exemption and recommended the exemption be reenacted as is.

Effect of Proposed Changes:

The bill removes the scheduled repeal of the public records exemption for all information
concerning 16- or 17-year-old voter registration applicants who preregister to vote, thereby
continuing the confidential and exempt status of the information. In addition, the bill authorizes
disclosure of the preregistered voter information and of other information protected by s.
97.0585(1), F.S., to another governmental entity if disclosure is necessary for election
administration purposes.

The bill takes effect October 1, 2024.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

40 Chapter 2019-55, L.O.F.

“1d.

42 Section 97.0585(1)(d), F.S.
43 Open Government Sunset Review Questionnaire, Pre-registered Voters, responses on file with the Senate Committee on
Ethics and Elections.
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VI.

VII.

B. Public Records/Open Meetings Issues:
Vote Requirement

Article 1, s. 24(c) of the State Constitution requires a two-thirds vote of the members
present and voting for final passage of a bill creating or expanding an exemption to the
public records requirements. This bill does not create or expand an exemption, so it does
not require a two-thirds vote for enactment.

Public Necessity Statement

Article 1, s. 24(c) of the State Constitution requires a bill creating or expanding an
exemption to the public records requirements to state with specificity the public necessity
justifying the exemption. This bill does not create or expand an exemption, so it does not
require a public necessity statement.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:
None.
Related Issues:

None.
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VIII. Statutes Affected:
This bill substantially amends section 97.0585, Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




