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The Honorable Rod Smith, Chair  
 

214 South Bronough Street  
Tal lahassee, F lorida 32301 

850.222.3411 | 850.222.0916  
www.fladems.com  
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 Contributions are not tax deductible for federal income tax purposes.  This document was printed in-house. 

 

April 25, 2011 

 

Chris Herren, 

Chief, Voting Section 

Civil Rights Division 

United States Department of Justice 

Room 7254-NWB 

1800 G Street, N.W. 

Washington, DC 20006 

 

Re: Comment under Section 5 of the Voting Rights Act 

Dear Mr. Herren: 

 On November 2, 2010, over 60% of Florida voters approved Amendments 5 and 6 to the 

Florida Constitution (together, the “Amendments”), which, among other things, prohibit 

redistricting plans that deny or abridge the equal opportunity of racial and language minorities to 

participate in the political process.  On March 29, 2011, the Florida Senate and the Florida House 

of Representatives (together, the “Florida Legislature”) finally submitted the Amendments for 

preclearance.   

 The question before the Attorney General is narrow and straightforward: Whether the 

Amendments have “the purpose or will have the effect of denying or abridging the right to vote 

on account of race, color, or membership in a language minority group.”  28 C.F.R. § 51.52(a).  

The answer to this question is no.  The purpose behind the Amendments is to protect all of 

Florida’s citizens, including minority voters, from gerrymandering.  The effect will be the 

explicit constitutional protection of minority voting rights. 

 The Legislature’s submission contends that the Amendments hypothetically may have a 

retrogressive effect.  This letter will demonstrate that the language of the new constitutional 

provisions is unambiguous and the Legislature’s suggestion that the Amendments potentially 

could be applied in a retrogressive manner finds no support in either the language of the 

Amendments or the purpose behind their adoption.  On the contrary, the Amendments firmly 

embed the principle of racial fairness in the Florida Constitution to further protect minority 

voting rights.  Indeed, not only was the intent of the drafters to support racial fairness, but also 

the Amendments’ public supporters included minority and civil rights organizations that have 

been historical advocates of racial fairness in voting rights.  

I. The Amendments Satisfy the Preclearance Standard. 

 Section 5 precludes implementation of a change affecting voting that either has the 

purpose or will have the effect of denying or abridging the right to vote on account of race, color, 

or membership in a language minority group defined in the Act.  Additionally, Department of 

Justice regulations set forth four relevant factors to guide the Attorney General’s analysis when 
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determining whether a voting change satisfies this standard.  The Amendments easily pass 

Section 5 muster when measured against these requirements and factors.  In fact, an analysis of 

the plain text and impact of the Amendments reveal that not only are they not retrogressive, they 

affirmatively protect the opportunity of minority groups to participate in the political process and 

elect representatives of their choice. 

 A. The Amendments do not have a discriminatory purpose. 

 According to Department of Justice guidelines, when the Department is considering 

redistricting-related changes under Section 5 of the Voting Rights Act, it “will examine the 

circumstances surrounding the submitting authority’s adoption of a submitted voting change . . . 

to determine whether direct or circumstantial evidence exists of any discriminatory purpose of 

denying or abridging the right to vote on account of race or color, or membership in a language 

minority group defined in the Act.”  Guidance Concerning Redistricting under Section 5 of the 

Voting Rights Act, 76 Fed. Reg. 7470, 7471 (Feb. 9, 2011).  With respect to the Amendments at 

issue in Florida, all evidence weighs in favor of preclearance. 

 “Direct evidence detailing a discriminatory purpose may be gleaned from the public 

statements of members of the adopting body or others who may have played a significant role in 

the process.”  Id. (citing Busbee v. Smith, 549 F. Supp. 494, 508 (D.D.C. 1982), aff’d, 459 U.S. 

1166 (1983)).  FairDistrictsFlorida.org, which sponsored the petition initiatives that led to the 

placement of the Amendments on the 2010 general election ballot, was joined by a long list of 

minority and civil rights organizations that vigorously fought for adoption of the Amendments, 

including the Florida State Conference of NAACP Branches (“Florida NAACP”), the Florida 

Legislative Black Caucus, Democracia Ahora, the Florida Black Caucus of Local Elected 

Officials, and the ACLU Voting Rights Project.  All of these organizations publicly expressed 

their support for the Amendments and emphasized the Amendments’ purpose of protecting 

minority voting rights.  See, e.g., Ex. 1 (“From the particular perspective of the Voting Rights 

Project, these amendments are significant in that they add language to the Florida Constitution 

which would permanently protect and preserve the rights of racial and language minorities to 

elect representatives of their choice and to participate equally in the political process.”). 

 In addition, several prominent civil rights leaders publicly backed the Amendments 

precisely because of the Amendments’ protections of minority voting rights.  Just days before the 

2010 general election, Reverend Joseph Lowry, co-founder with Dr. Martin Luther King, Jr. of 

the Southern Christian Leadership Conference, stated: “Amendments 5 and 6 will put our hard 

fought minority voting rights protections into the Florida Constitution and protect the voting 

rights of ALL Floridians.  I urge you to vote YES on Amendments 5 and 6.”  Ex. 2 at 1.  

Similarly, Julian Bond, Chairman Emeritus of the NAACP, announced that an end to partisan 

gerrymandering marks a turning point for minority voting rights: “We need to pass these 

amendments to ensure that our community will never again see our vote diluted by politicians 

who protect their positions by packing minority voters into a few districts.”  Id.  Mr. Bond 

encouraged Florida voters to take advantage of this “once in a decade opportunity” to enshrine 

minority voting rights in the Florida Constitution.  Id.  Bishop Victor T. Curry, President of the 
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Miami-Dade County Branch of the NAACP, further denounced the “scare tactics” used to argue 

that the Amendments would diminish the ability of minorities to elect their preferred candidates:  

Nothing could be further from the truth. . . . If the Fair Districts 

Amendments are approved, the rights that black and Hispanic 

voters now have under the Voting Rights Act to elect candidates of 

their choice will still be in effect and the amendments will 

strengthen them by placing strong language permanently into the 

Florida Constitution. . . . In short, Amendments 5 and 6 will create 

rules so politicians can never again use redistricting to reduce 

representation of Black and Hispanic voters. 

Ex. 3 at 1-2 (emphasis in original).  As these public statements confirm, the Amendments have 

no discriminatory purpose.  Quite to the contrary, their adoption was driven by efforts to 

preserve minority voting rights. 

 The circumstantial evidence also highlights the racial fairness principles that drove 

adoption of the Amendments.  See 76 Fed. Reg. at 7471 (citing Village of Arlington Heights v. 

Metropolitan Housing Development Corp., 429 U.S. 252, 268 (1977)).  For instance, the “impact 

of the decision,” id., will be to provide minority voters a state constitutional right to districts 

drawn with neither the intent nor the result of “denying or abridging the equal opportunity of 

racial or language minorities to participate in the political process” or “diminish[ing] their ability 

to elect representatives of their choice.”  Fl. Const. art. III, §§ 20(a), 21(a); see also Exs. 1-3.  

The “historical background” of the Amendments, 76 Fed. Reg. at 7471, is reflected in the 

individuals and organizations that fought for their adoption.  In an effort to provide a fairer 

redistricting process, civil rights leaders and organizations pushed for fair districts that would 

provide Florida minority voters a meaningful voice in state and federal government.      

 Additionally, the Attorney General considers as circumstantial evidence “whether the 

challenged decision departs, either procedurally or substantively, from the normal practice.”  76 

Fed. Reg. at 7471.  The adoption of constitutional amendments by Florida voters is the “normal 

practice” for instituting such changes.  See Fla. Const. art. XI, § 3.  Furthermore, the “normal 

practice” regarding Florida redistricting before the Amendments provided the Florida Legislature 

minimal state guidelines for legislative redistricting—and no state guidelines for congressional 

redistricting—and empowered it to draw districts that served its members’ interests above those 

of Florida voters.  The new practice embodied by the Amendments not only requires that the 

Florida Legislature adhere to traditional redistricting principles but also prioritizes three factors 

above all else: (1) no intent to favor or disfavor an individual or party; (2) “the equal opportunity 

of racial and language minorities to participate in the political process” and their “ability to elect 

representatives of their choice”; and (3) contiguity.  Fla. Const. art. III, §§ 20(a), 21(a).  As a 

matter of process, the new redistricting standards rightfully were established by Florida voters.  

As a matter of substance, the Amendments contain specific protections for minority voters—

protections that never existed before in state law.    
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 In sum, the evidence points in only one direction: the purpose of the Amendments is 

protection, not retrogression, of minority voting rights in Florida. 

 B. The Amendments will not have a retrogressive effect. 

 The plain language of the Amendments confirms that they will not have “the effect of 

denying or abridging the right to vote on account of race, color or membership in a language 

minority group.”  28 C.F.R. § 51.52.  See Fla. Const. art. III, §§ 20(a), 21(a) (“[D]istricts shall 

not be drawn with the intent or result of denying or abridging the equal opportunity of racial or 

language minorities to participate in the political process or to diminish their ability to elect 

representatives of their choice[.]”).   

  The plain terms of the Amendments also make clear that protection of the minority vote 

trumps other redistricting standards such as compactness and respect for geographical 

boundaries.  See Fla. Const. art. III, §§ 20(b), 21(b).  In the hierarchy of redistricting duties and 

values embodied by the Amendments, fairness to minority voters is paramount and a higher 

priority than compactness.    

 Moreover, the Amendments’ continuation of the requirement of contiguity and inclusion 

of compactness and respect for political and geographical boundaries as fundamental 

redistricting principles only bolsters the Amendments’ protection of minority voting rights.  In 

evaluating whether a redistricting plan complies with Section 5, the Attorney General 

specifically considers “whether the proposed plan departs from objective redistricting criteria set 

by the submitting jurisdiction, ignores other relevant factors such as compactness and contiguity, 

or displays a configuration that inexplicably disregards available natural or artificial boundaries.”  

76 Fed. Reg. at 7472.  These factors guide the Attorney General’s review of district lines and 

help illuminate attempts to flout community boundaries in a manner detrimental to minority 

voters.  Thus, the inclusion of neutral redistricting criteria in the Amendments, alongside their 

explicit minority voter protection provisions, provides another check against attempts to “crack” 

or “pack” minority populations.   

 The language of the Amendments could not be clearer.  Under the Florida Constitution as 

modified by the Amendments, district lines cannot be drawn in a manner that discriminates 

against minority voters or diminishes their right to elect representatives of their choice.   

 C. All relevant factors weigh in favor of preclearance. 

 Department of Justice regulations specify four “[r]elevant factors” the Attorney General 

will consider in making a Section 5 determination.  28 C.F.R. § 51.57.  Although some of these 

factors overlap with the considerations outlined above, it is worth noting that all of these factors 

weigh in favor of preclearance of the Amendments. 

 The first factor is the “extent to which a reasonable and legitimate justification of the 

change exists.”  Id. § 51.57(a).  The Amendments provide fair and neutral redistricting standards 

where, before, Florida’s constitution had articulated few principles to guide the state legislative 
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redistricting process and provided no guidance whatsoever for the congressional redistricting 

process.  The need to curb abuses in redistricting and protect minority rights more than justified 

adoption of the Amendments. 

 The second relevant factor is the “extent to which the jurisdiction followed objective 

guidelines and fair and conventional procedures in adopting the change.”  Id. § 51.57(b).  The 

Amendments were adopted through a uniquely fair and democratic means of effecting change: 

voter initiative.  Pursuant to Article XI, Section 3 of the Florida Constitution, the Amendments 

were placed on the general election ballot through the citizen-initiative process.  On November 2, 

2010, over 60% of Florida voters voted to amend Florida’s Constitution so that it includes these 

two provisions requiring that fair standards be used when drawing district lines. 

 The third and fourth factors are the “extent to which the jurisdiction afforded members of 

racial and language minority groups an opportunity to participate in the decision to make the 

change” and the “extent to which the jurisdiction took the concerns of members of racial and 

language minority groups into account in making the change.”  28 C.F.R. § 51.57(c), (d).  As 

noted above, not only did members of minority groups and organizations participate in the 

adoption of the Amendments, they played a significant role in driving the process.  Furthermore, 

the concerns of minority groups were hardly an afterthought to adoption of the Amendments; 

they are explicitly addressed in the text of the Amendments, which prohibits districts drawn 

“with the intent or result of denying or abridging the equal opportunity of racial or language 

minorities to participate in the political process or to diminish their ability to elect representatives 

of their choice.”  Fla. Const. art. III, §§ 20(a), 21(a).  In sum, the voices of minority groups were 

integral to the adoption of the Amendments, and protection of minority voters is now a vital 

constitutional component of Florida redistricting law. 

II. The Florida Legislature’s Preclearance Submission Misreads Both the Amendments 

 and the Scope of Section 5 Review. 

 The Florida Legislature’s submission completely misinterprets the language and effects 

of the Amendments by suggesting that there are “potentially retrogressive aspects” of the 

Amendments.  Preclearance Submission at 5.  The plain language of the Amendments speaks for 

itself.  Moreover, the Florida Legislature’s unfounded hypotheses about how the Amendments 

may be applied and their interaction with Section 2 of the Voting Rights Act are irrelevant to the 

Attorney General’s review under Section 5. 

 The Florida Legislature’s preclearance submission speculates about what “could” be 

argued when crafting or evaluating a redistricting plan, the “potential obstacles” to minority 

voting strength, and how the Amendments may “perhaps” be interpreted by a court in light of 

Section 2 of the Voting Rights Act.  Preclearance Submission at 5-6.  But there is no rational 

reason to engage in hypothetical scenarios at this stage.  The Attorney General’s preclearance of 

the Amendments would not, of course, exempt from the preclearance requirement the 

implementation of the particular voting change that is governed by the Amendments as a matter 

of Florida law.  In other words, the redistricting maps the Florida Legislature ultimately draws 
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will themselves be subject to preclearance review, at which point the Attorney General will have 

the opportunity to evaluate whether the Amendments have been misapplied to allow for 

retrogression.  Therefore, if, in the future, the Amendments are misinterpreted in a way that 

creates a plan that violates Section 5, that plan will fail preclearance because of those 

misinterpretations, not because of the text or intent of the new constitutional provisions. 

 The Florida Legislature further speculates that the Amendments may be interpreted to 

impose a ceiling on the extent to which it can draw minority-protective districts coextensive with 

the legal requirements of Section 2 of the Voting Rights Act.  Preclearance Submission at 5-6.  

In so doing, the Florida Legislature ignores the retrogression standard of Section 5 and instead 

provides the outline for an argument under Section 2.  But the Florida Legislature’s invocation of 

Section 2 standards is misplaced, as the Section 2 analysis does not define preclearance review.  

Cf. 76 Fed. Reg. at 7470 (“The Attorney General may not interpose an objection to a redistricting 

plan . . . on the grounds that it violates Section 2 of the Voting Rights Act.”).  Instead of focusing 

on the applicable standard for preclearance review, the Florida Legislature’s preclearance 

submission prematurely engages in a purely hypothetical legal battle under Section 2 before any 

districts have been drawn.           

 The Florida Legislature’s speculation about whether the Amendments will be interpreted 

in a retrogressive manner is particularly puzzling in light of the fact that the Florida Legislature 

will be charged with interpreting and applying the Amendments in the first instance.  Equally 

puzzling is the Legislature’s insistence that consideration of two fair and neutral redistricting 

criteria—compactness and respect for existing political and geographical boundaries—somehow 

could constitute a violation of Section 5 (a concern the Legislature characterizes as its “most 

obvious retrogression issue,” Preclearance Submission at 5), given that these two criteria must be 

considered only if neither “conflicts . . . with federal law” or with the Amendments’ racial 

fairness requirement.  Fla. Const. art. III, §§ 20(b), 21(b).  The plain language of the 

Amendments is clear.  A plan may not “diminish” minorities’ “ability to elect representatives of 

their choice.” 

III. Conclusion 

 The Amendments explicitly protect minority voting rights, creating a state constitutional 

right to an equal opportunity to elect minority-preferred candidates where the law once was 

silent.  Section 5 of the Voting Rights Act requires an analysis of whether minority groups will 

be “worse off than they had been before the change.”  28 C.F.R. § 51.54(a).  The Amendments 

provide just the opposite, enabling redistricting legislation that will better protect minority voting 

strength.   

Very Truly Yours, 

 

Rod Smith 

Chair, Florida Democratic Party  
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